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In the Court of Appeals of the District of Columbia 


No. 1815. 

Rosa Wallach et al., Appellants, 

vs. 

The District of Columbia. 


a Supreme Court of the District of Columbia. 

No. 556, District Court. 

In the Matter of the Extension of Eleventh Street North¬ 
west. 

United States of America, District of Columbia, ss : 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit:— 


1 Petition of John B. Wight et al., Commissioners, for Condemna¬ 
tion of Right of Way for Extension of Eleventh Street. / 

Filed May 31,1899. 

In the Supreme Court of the District of Columbia, Sitting as a 
District Court of the United States for said District. 

In re Extension of Eleventh Street Northwest. No. 556 

To the supreme court of the District of Columbia, sitting as a dis¬ 
trict court: 

The petition of John B. Wight, John W. Ross, and Lansing H. 
Beach, Commissioners of the District of Columbia, respectfully shows 
as follows: 

1. That Congress by act approved March 3, 1899, entitled “An 
act to extend S street, in the District of Columbia, and for other 
purposes,” directed your petitioners to institute by a petition in the 
supreme court of the District of Columbia, sitting as a district court, 
a proceeding to condemn the land necessary for the extension of 
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Eleventh street northwest on a straight extension of the lines thereof 
as now established in the city of Washington, with a width of ninety 
feet, from Florida avenue to Harvard street, and thence, with the 
same width in a straight line, to Ly deck or avenue, joining said 
avenue with its center line opposite the center line of Eslin avenue, 
under and according to the provisions of chapter eleven of the 
Revised Statutes of the United States relating to the District of 
Columbia. 

2. That a map of the proposed extension of Eleventh street, show¬ 
ing the number and designation of lots affected, the names of the 
owners thereof, and the areas of land required for the extension, has 
been prepared, and a copy thereof is annexed as a part of this peti¬ 
tion, marked “ Exhibit 1). C. No. 1.” 

3. That said act provides, among other things, that of the amount 
found due and awarded as damages for and in respect of the land 
condemned for the extension of the said Eleventh street at least one- 
half thereof shall be assessed by said jury against those pieces or 
parcels of ground abutting that portion of the street to be opened, 
and extending to a depth of two hundred feet from the building 
lines of said Eleventh street as extended. 

Wherefore your petitioners pray this honorable court to direct the 
marshal of the District of Columbia to summon a jury of seven 
judicious, disinterested men, not related to any party interested, to 
be and appear on the premises, on a day specified, to assess the dam¬ 
ages, if any, which each owner of land through which Eleventh 
street is proposed to be extended, as aforesaid, may sustain by reason 
thereof, and that such other and further orders may by .made and 
proceedings had as are contemplated by said act of Congress and by 
chapter eleven of the Revised Statutes of the United States relating 
to the District of Columbia, to the end that a permanent right of 
way for the public over said lands may by obtained and secured for 
the aforesaid extension of Eleventh street; and they will ever 
pray, etc. 

JOHN B. WIGHT, 

JOHN W. ROWS, 

LANSING II. BEACH, 
Commissioners of the District of Columbia. 

S. T. THOMAS, 

A. B. DUVALL, 

Attorneys for Petitioners. 


(Here follows diagram marked p. 2.) 
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THE DISTRICT OF COLUMBIA. 
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3 Order for Appearance of Parties Interested. 

Filed September 16,1899. 

In the Supreme Court of the District of Columbia, Sitting as a Dis¬ 
trict Court. 

In re The Extension of Eleventh Street Northwest. No. 556. 

Notice is hereby given that the Commissioners of the District of 
Columbia, pursuant to the provisions of an act of Congress approved 
March 3, 1899, entitled “An act to extend S street, in the District of 
Columbia, and for other purposes,” have filed a petition in this court 
praying the condemnation of the land required for the extension of 
Eleventh street northwest on a straight extension of the lines thereof 
as now established in the city of Washington, with a width of ninety 
feet, from Florida avenue to Harvard street, and thence, with the 
same width and in a straight line, to Lvdecker avenue, joining said 
avenue with its center line opposite the the center line of Eslin 
avenue, as shown on a plat or map prepared by said Commissioners 
and annexed to their said petition and marked “ Exhibit D. C. No. 1; ” 
and praying also that a jury be summoned by the marshal, in ac¬ 
cordance with the provisions of chapter eleven (11) of the Revised 
Statutes of the United States relating to the District of Columbia, to 
ascertain the damages for and in respect of the land proposed to be 
condemned for the extension of said Eleventh street, and to assess at 
least one-half thereof against those pieces or parcels of ground abut¬ 
ting that portion of the street to be opened and extending to a depth 
of two hundred feet from the building lines of said Eleventh street 
as extended. 

It is ordered, this 16th day of September, A. D. 1899, that all per¬ 
sons interested in the proceedings be, and they are hereby, required 
to appear in this court on or before the 2d day of October, 1899, to 
show cause, if any they have, why the prayer of said petition should 
not bo granted and why the proceedings directed in said act of Con¬ 
gress should not be taken: 

Provided a copy of this order be published in the Evening Star 
and the Washington Times newspapers at least six times, ami in the 
Washington Law Reporter once, before the 2d day of Oct., 1899. 

Bv the court: 

CHAS. 0. COLE, 

As'so. Justice. 

4 Order Directing Marshal to Summon Jury. 

Filed November 10,1899. 

In the Supreme Court of the District of Columbia, Holding a District 

Court for said District. 

In re The Extension of Eleventh Street Northwest. No. 556. 

On consideration of the petition of the Commissioners of the Dis¬ 
trict of Columbia, filed herein, and it appearing to the court that the 
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notice heretofore ordered herein has been duly published, it is, this 
10th day of November, A. D. 1890, on motion of counsel for said 
Commissioners, ordered that the United States marshal for the Dis¬ 
trict of Columbia summon a jury of seven (7) judicious, disinterested 
men, not related to any party interested in this proceeding, to bo and 
appear upon the premises described in the petition herein on a day 
specified, to assess the damages, if any, which each owner of land 
may sustain bv reason of the extension of Eleventh street northwest 

V 1 

on a straight extension of the lines thereof as now established in the 
city of Washington, with a width of ninety (90) feet, from Florida 
avenue to Harvard street, and thence, with the same width and in a 
straight line, to Lydecker avenue, joining said avenue with its center 
line opposite the center line of Eslin avenue, as prayed in said peti¬ 
tion : and of the amount found due and awarded dumagss bv said 
jury in respect of the land condemned for the extension of said 
Eleventh street at least one-half thereof shall be’assessed by said jury 
against those pieces or parcels of ground abutting that portion of 
the street to be opened and extending to a depth of two hundred 
(200) feet from the building lines of said Eleventh street as extended; 
and to further proceed in accordance with the act of Congress ap¬ 
proved March 3,1899, entitled “An act to extend S street, in the 
District of Columbia, and for other purposes.” 

Bv the court: 

A. B. HAGNER, 

Asso. Justice. 

Memorandum. 

February 20,1900.—Verdict of jury of seven filed. 


Award of Damages for the Extension of 11th Street Northwest. 


Description of piece or parcel of land taken. 


Area taken Award of 
isq. ft.). damages. 


* * * * $ * 

Part of lot 7, block 12 of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 8,080.75 5,208.00 

Part of lot 8, block 12, of Todd and: Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 381.50 229.00 

Part of lot 5, block 13, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 
annexed to petition in this cause.. 3,773.25 2,453.00 

* * * * * * 
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Award of Damages, etc. —Continued. 


Description of piece or parcel of land taken. 


Area taken Award of 

(sq. ft). damages. 


Part of lot 7, block 13, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 10,322.30 5,161.00 

Part of lot 8, block 13, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 8.20 4.00 

Part of lot 4, block 14, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 2,564.25 1,282.00 

51- Part of lot 7, block 14, of Todd and 
Brown’s subdivision, included within 
the lines of Eleventh street extended, as 
shown bv map annexed to petition in this 

V J* -** w w A i mm H x-v A A A 


cause. 5,184.75 2,852.00 

Part of lot 4, block 15, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 9,340.75 5,604.00 

* * * * * * * 

Part of lot 6, block 16, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 9,446.05 5,195.00 

* * * * * * * 


Part of lot 5, block 17, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 

Part of lot 6, block 17, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 

Part of lot 7, block 17, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended', as shown by map 

annexed to petition in this cause. 

Part of lot 9, block 17, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 

annexed to petition in this cause. 

Part of lot 5, block 18, of Todd and Brown’s 
subdivision, included within the lines of 
Eleventh street extended, as shown by map 
annexed to petition in this cause. 


5.587.50 

7,457.20 

488.30 

2,086.50 

6.154.50 


3,911.00 

5,220.00 

342:00 

1,252.00 

4,000.00 
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Assessment of Benefits for the Extension of 11th Street N. W. 


Description of piece or parcel benefited. 


Owner. 


Ain’t of 
assessment 


11 of lot 5, block 12, Todd <fc Brown 1 Rose Wallach A 1 |( _, Q nn 

subdivision. J Jesse Brown... / 


Part of lot 7, block 12, Todd & Brown' 
subdivision: Beginning at the south¬ 
east corner of said lot, thence south 
S3 degrees and 23 minutes west 8.06 
ft. to the east line of lltli St. extended, - 
thence with said line to its intersec¬ 
tion with the east line of lot 7, thence 
south 6 degrees 37 minutes east 60.08 

ft. to the place of beginning., 

Part of lot 8, block 12, Todd & Brown' 
subdivision: Beginning at the south¬ 
east corner of said lot, thence south 
83 degrees 23 minutes west oh ft., 
thence north 6 degrees 37 minutes 
west to the east line of 11th St., thence 
with said line to the north line of 
lot 8, thence north 83 degrees 23 min¬ 
utes east 40.57 ft. to the beginning ..., 
Part of lot 5, block 13, Todd & Brown' 
subdivision: Beginning at the south¬ 
east corner of said lot, thence south 
83 degrees 23 minutes west 33.50 ft. 
to the east line of lltli St. extended, 
thence with said line to the rear of 
said lot, thence north 83 degrees 23 
minutes east 16.10 ft., thence south 
6 degrees 37 minutes east 150 ft. to 

the beginning. J 

7 All of lot 8, block 13, Todd <& \ 

Brown subdivision.J 

* * * * 

Part of lot 4, block 14, Todd & Brown' 
subdivision: Beginning at the south¬ 
east corner of said lot, thence south 83 
degrees 23 minutes west 41.64 ft. to 
the east line of 11th St. extended, 
thence with said line to the rear of 
said lot, thence north 83 degrees 23 
minutes east 24.17 ft., thence south 6 
degrees 37 minutes east 150 ft. to the 
beginning. 


Rose Wallach & 
Jesse Brown... j 


R. Wallach & 
J. Brown. 


28.00 


Rose Wallach & } IA ,. A 
r I, ;• (>40.00 

Jesse Brown... } 


410.00 


R. Wallach &\ 
J. Brown.J 

* * t' 


674.00 


R. Wallach & 
J. Brown. 


519.00 
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Part of lot 7, block 14, Todd & Brown' 
subdivision: Beginning at the south¬ 
east corner of said lot, thence south 
83 degrees 23 minutes west 24.17 ft. 
to the east lino of 11th St., thence with 
said line to the north line of said lot, 
thence north 83 degrees 23 minutes 
east 6.70 ft., thence south 6 degrees 37 
minutes east 150 ft., to the beginning.. 
Part of lot 6, block 16, Todd & Brown' 
subdivision: Beginning at the south¬ 
west corner of said lot, thence north 
6 degrees 37 minutes west 282.35 ft. 
to the north line of said lot, thence 
north 83 degrees 23 minutes east 6.85 
ft. to the west line of lltli St. extended, 
thence with said line south 10 degrees 
38 minutes east to the rear of said lot, 
thence with said rear line 28.28 — to 

the place of beginning..., 

All of lot 12, block 16, Todd & Brown \ 

subdivision. | 

8 All of lot 13, block 16, Todd & \ 

Brown subdivision. J 

Part of lot 5, block 17, Todd & Brown' 
subdivision: Beginning at the south- 
east corner, thence south 83 degrees 
23 minutes west 7.28 ft., to the east 
line of lltli St. extended, thence with 
said line north 10 degrees 38 minutes > 
west to north line of said lot, thence 
north 83 degrees 23 minutes east 18.22 
ft. to east line of said lot, thence south 
6 degrees 37 minutes east 150 ft. to 

the beginning., 

Part of lot 6, block 17, Todd & Brown ' 
subdivision: Beginning at the south¬ 
west corner of the said lot, thence 
north 6 degrees 87 minutes west 34.28 
ft. to intersection of west line of 11th 
St. extended, thence south 10 degrees 
38 minutes east with said line of lltli 
St. to south line of said lot, thence 
south 83 degrees 23 minutes west 2.50 


R. Wallach 
J. Brown.., 


208.00 


Rose Wallach & 1 
J. Brown.j 


246.00 


R. Wallach 
J. Brown.. 
R. Wallach 
J. Brown.. 




488.00 

244.00 


Rose Wallach 
Jesse Brown. 


t) 


191.00 


Rose Wallach 
Jesse Brown 


*-} 


4.00 


ft. to the beginning 
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Assessment of Benefits , etc, —Continued. 


Description of piece or parrel benefited. 


Owner. 


Am’t of 
assessment. 


Part of lot 7, block 17, Todd & Brown"' 
subdivision: Beginning at the south¬ 
east corner of said lot, thence south 
83 degrees 23 minutes west 50 ft. to 
west line of said lot, thence with said 
line north 6 degrees 37 minutes west p w ,, , . 

150 ft. to north line of said lot, thence V X j SC p 1 c c >1,052.00 

north 83 degrees 23 minutes east to Jesse Bro " n " > 

west line of 11th St. ext’d, thence with 

said line south 10 degrees 38 minutes 

east to intersection of cast line of said 

lot, thence south 6 degrees 37 minutes 

east 34.28 ft. to the beginning. 

All of lot 4, block 18, Todd & Brown 1 Bose Wallach & "I . Q o nn 

subdivision. J Jesse Brown.... f 

9 Part of lot 9, block 17, Todd 

Brown subdivision: Beginning 
at the northwest corner of said lot, 
thence north 83 degrees, 23 minutes 
east 17.24 ft. to west line of 11th St. R ,«* ,, , &) 
ext’d, thence with said line south 10 > j _ >1,220.00 

degrees 38 minutes east to south line ' 5 

of said lot, thence south S3 degrees 23 
minutes west to west line of said lot, 
thence with said line 102.62 ft. to the 
beginning.^ 


Part of lot 5, block 18, Todd «fc Brown"' 
subdivision: Beginning at the S. E. 
corner of said lot, thence south 83 de¬ 
grees 23 minutes west 33.57 — to east 
line of 11th St. ext’d, thence with said 
line north 10 degrees 38 minutes west 
to north line of said lot, thence north 
83 degrees 23 minutes east to east line 
of said lot, thence south 0 degrees 37 
minutes east 150 ft. to the beginning..., 

Memorandum. 


Rose Wallach & 1 7Q0 00 

f Jesse Brown... j 


Objections of land owners to verdict, filed. 
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Order Confirming Aivard of Damages, &c. 
Filed July 3, 1900. 


In the Supreme Court of the District of Columbia, Sitting as a 

District Court. 

In re The Extension oe Eleventh Street. No. 556, District 

Court. 

This cause came on to be heard on the motion of the petitioners 
herein, The Commissioners of the District of Columbia, filed under 
the act of Congress approved June 6,1900, to confirm the verdict, 
award, and assessment of the jury heretofore filed herein, and to 
overrule the exceptions filed by the several owners of real estate who 
are assessed for benefits in and by said verdict of said jury; and the 
said motion was argued by counsel for the respective parties, and 
it appearing to the court that the order nisi, confirming said verdict, 
award, and assessment of said jury, lias been duly published as 
therein provided, and that the owners of the property taken for the 
extension of said street and the owners of the land assessed with one- 
half of the amount awarded for damages have been duly notified of 
the pendency of this proceeding and of the said assessments, as pro¬ 
vided by the order of the court heretofore passed herein— 

It is, this 3d day of July, A. D. 1900, by the court adjudged, or¬ 
dered, and decreed that the several awards of the said jury for and 
in respect of the land condemned for the extension of said Eleventh 


street be, and the same are hereby, finally ratified and confirmed, 
and that the laud necessary for the extension of Eleventh street 
northwest on a straight extension of the lines thereof as now estab¬ 
lished in the city of Washington, with a width of ninety feet, from 
Florida avenue to Harvard street, and thence, with the same width 
and in a straight line, to Lydecker avenue, joining said avenue with 
its center line opposite the center line of Eslin avenue, and in this 
proceeding described and shown on the plat filed herein, be, and 
the same is hereby, condemned; and payment of the several sums 
of money in said verdict found to be due and payable for the lands 
aforesaid shall be made in accordance with the act of Congress ap¬ 
proved March 3,1899, and the amendments thereof approved June 
0, 1900, pursuant to which proceedings in this cause have been had. 

And it is further adjudged, ordered, and decreed that the several 
assessments for benefits made, returned, and levied by the jury in 
its aforesaid award filed in this cause be, and they are hereby) de¬ 
clared illegal, null, and void, and the same are hereby set aside and 
vacated; and from so much of this order as declares said assess¬ 
ments to be illegal, null, and void the petitioners in open court pray, 
an appeal to the Court of Appeals, which is hereby allowed. 

E. F. BINGHAM, C. J. 


2—1815a 
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11 Mandate. 

Filed July 22,1903. 

United States oe America, ss : 

The President of the United States of America to the honorable the 

r -i justices of the supreme court of the District of Columbia, 
[seal.j Grceting . 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you or some of vou, in a cause entitled In re Extension of 
Eleventh Street Northwest, No. 550, District Court, wherein the 
order of the said Supreme Court entered in said cause on the 3d day 
of July, A. D. 1900, is in the following words, viz: 

“hire The Extension of Eleventh Street. No. 55G, District 

Court. 

This cause came on to be heard on the motion of the petitioners 
herein, The Commissioners of the District of Columbia, tiled under 
the act of Congress approved June 0, 15)00, to confirm the verdict, 
award, and assessment of the jury heretofore tiled herein, and 

12 to overrule the exceptions filed by the several owners of real 
estate who are assessed for benefits in and by said verdict of 

said jury ; and the said motion was argued by counsel for the respect¬ 
ive parties, and it appearing to the court that the order nisi, confirm¬ 
ing said verdict, award, and assessment of said jury, has been duly 
published as therein provided, and that the owners of the property 
taken for the extension of said street and the owners of the land 
assessed with one-half of the amount awarded for damages have been 
duly notified of the pendency of this proceeding and of the said 
assessments, as provided by the order of the court heretofore passed 
herein— 

It is this 3d day of July, A. D. 1900, by the court adjudged, or¬ 
dered, and decreed that the several awards of the said jury for and 
in respect of the land condemned for the extension of said Eleventh 
street be, and the same are hereby, finally ratified and confirmed, 
and that the land necessary for the extension of Eleventh street 
northwest on a straight extension of the linos thereof as now estab¬ 
lished in the city of Washington, with a width of ninety feet, from 
Florida avenue to Harvard street, and thence, with the same width 
and in a straight line, to Eydecker avenue, joining said avenue with 
its center line opposite the center line of Eslin avenue, and in this 
proceeding described and shown on the plat filed herein, be, 

13 and the same is hereby, condemned; and payment of the sev¬ 
eral sums of money in said verdict found to be due and pay¬ 
able for the lands aforesaid shall be made in accordance with the 
act of Congress approved March 3,1899, and the amendment thereof 
approved June 6, 1900, pursuant to which proceedings in this cause 
have been had. 
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And it is further adjudged, ordered and decreed that the several 
assessments for benefits made, returned and levied by the jury in its 
aforesaid award filed in this cause be, and they are hereby declared 
illegal, null and void, and the same arc hereby set aside and vacated; 
and from so much of this order as declares said assessments to be 
illegal, null and void the petitioners in open court pray an appeal 
to the Court of Appeals, which is hereby allowed. 

E. F. BINGHAM, G. J” 


as by the inspection of the transcript of the record of the said Su¬ 
preme Court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, taken by John B. 
Wight, John W. Ross and Lansing H. Beach, Commissioners of the 
District of Columbia, whereon Eugene Byrnes et nl., were made the 
parties appellees, agreeably to the Act of Congress in such case made 
and provided, fully and at large appears. 

And whereas at the April Term, A. I). 1901, of said Court of Ap¬ 
peals, the death of John Sherman, one of the appellees, having been 
suggested, it was, at the January Term A. D. 1902 of said 
14 Court of Appeals, ordered that Myron M. Parker, and Win¬ 
field S. Kerr, Executors of the said John Sherman, deceased, 
be made parties appellees herein. 


And whereas at the April Term, A. D. 1901, of said Court of 
Appeals, the retirement of John B. Wight and the appointment of 
Henry B. F. Maefarland as his successor as Commissioner of the 
District of Columbia having been suggested, it was ordered that the 
said Henry B. F. Maefarland, as such Commissioner, be made a 
party appellant herein. 

And whereas at the October Term, A. D. 1901, of said Court of 
Appeals, the retirement of Lansing If. Beach, and the appointment 
of John Biddle as his successor as Commissioner of the District of 
Columbia, having been suggested, it was ordered that the said John 
Biddle, as such Commissioner, be made a party appellant herein. 

And whereas, in the term of April, in the year of our Lord one 
thousand nine hundred and two, the said cause came on to be heard 
before the said Court of Appeals on the said transcript of record, and 
was argued by counsel: 

On consideration whereof, it is now here ordered, adjudged and ' 
decreed by this Court that the order of the said Supreme Court in 
this cause, appealed from, and only so far as appealed from, be, and 
the same is hereby, reversed; and it is further ordered that this 
cause be, and the same is hereby, remanded to the said Supreme 
Court with directions to vacate such part of the said order, and for 
such further proceedings in the cause according to law as may be 
right and just. 


15 April 1, 1902. 

♦ 

And whereas said cause was removed to the Supreme Court of the 
United States by virtue of an appeal taken by Henry B. F. Macfar- 
land, John W. Ross and John Biddle, Commissioners of the District 
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of Columbia, agreeably to the Act of Congress in such case made 
and provided: 

And whereas at the October "Perm, 1902, of said Supreme Court of 
the United States the following decree was entered, viz: 

“ It is now here ordered, adjudged and decreed by this Court that 
this appeal be, and the same is hereby, dismissed for the want of 
jurisdiction. 

December 1, 1002.” 

as by the inspection of the mandate of said Supreme Court of the 
United States fully and at large appears. 

You, therefore, are hereby commanded that such further proceed¬ 
ings be had in said cause, in conformity with the opinion and decree 
of this Court as according to right and justice and the laws of the 
United States ought to be had, the said appeal notwithstanding. 

Witness the Honorable Richard H. Alvey, Chief Justice of said 
Court of Appeals, the 22d day of July in the year of our Lord one 
thousand nine hundred and three. 

ROBERT WILLETT, 

Cleric of the Court of Appeals of 

the District of Columbia. 
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Supreme Court of the District of Columbia. 


Friday, March 4 ///, 1904. 

Session resumed pursuant to adjournment, present presiding, Jus¬ 
tice Ashlcv M. Gould. 

In re Extension of Eleventh Street. No. 566, District Court. 

Upon consideration of the mandate of the Court of Appeals liled 
in this case, it is this 4th day of March, 1904, ordered that the decree 
in this case, vacating said assessment and only so far as it vacates 
said assessment, be and the same is hereby set aside and vacated, in 
accordance with said mandate. 

And the case being further heard on motion of the petitioners for 
confirmation of the assessments for benefits according to the verdict 
of the jury of seven, and after argument by Counsel for the parties, 
and due consideration of the exceptions of the respondents, from 
which it appears to the Court that they and each of them are dissat¬ 
isfied with said verdict, it is therefore ordered that said motion to 
confirm be and the same is hereby, in all respects, overruled; and it 
is further ordered,- in case the petitioners desire to proceed further in 
the premises that they shall within a reasonable time make applica¬ 
tion to this Court for directing the United States Marshal to sum¬ 
mon a jury of twelve as provided by law. To which order 
17 petitioners except and pray and appeal in open Court. 

ASHLEY M. GOULD, Justice. 
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Motion of Abner Greenleaf to Dismiss. 

Filed June 17th, 1904. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 


In re Extension op 11th St. No. 556. 


Now come Abner Greenleaf and other property owners, represent¬ 
ative of record by Leo Simmons and Samuel Maddox and move the 
Court to dismiss this suit, as to any further proceedings in this cause, 
because the law under which such proceeding must be had, has been 
repealed. Second, for failure of the petitioners to proceed as required 
by the order of this Court, passed in the cause on March 4th, 1904. 

LEO SIMMONS and 
SAM’L MADDOX, 

Att'ys for Said Owners. 


Messrs. Duvall & Sinclair, att’vs 


for petitioners: 


Take notice, we will call up the above motion before Mr. Justice 
Gould, holding a District Court, on Tuesday the 7th day of 
IS June, 1904, at ten o’clock A. M. or as — counsel can be heard. 

LEO SIMMONS and 
SAM’L MADDOX, Att’ys. 

Service accepted 6/2/04. 


A. B. DUVALL, 
Per G. 


Order Directing Petitioners to Ileassess Benefits, &c. 


Filed June 17, 1904. 


In the Supreme Court of the District of Columbia, Holding a District 

Court. 


In re Extension op Eleventh Street. No. 556. 

Upon consideration of the proceedings herein and the motion 
filed by Abner Greenleaf and others on June 17th A. I). 1904, it is, 
by the Court, this 17th day of June, A. I). 1904, ordered, That the 
petitioners in the above-entitled cause, within sixty days from the 
date hereof, proceed in the matter of the re-assessment* of benefits 
herein, in accordance with the terms and provisions of the Act of 
Congress approved June 6, 1900, entitled “An Act for the Extension 
of Columbia Road east of Thirteenth Street, and for other purposes.” 

Bv the court. 

ASHLEY M. GOULD, Justice, 
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19 Amended and Supplemental Petition of the Commissioners, D. C. 

Filed August 9,1904. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In re The Extension of Eleventh Street Northwest. No. 556, 

District Court. 

The petition of Henry B. F. Macfarland, Henry L. West, and 
Chester Harding, (Acting) Commissioners of the District of Colum¬ 
bia, respectfully represents: 

1. That heretofore, to wit, on the 31st day of May, 1399, the then 
Commissioners of the District of Columbia, pursuant to the provis¬ 
ions of an Act of Congress approved'March 3,1399, tiled a petition 
herein praying the condemnation of certain land necessary for the 
extension of Eleventh Street, Northwest, on a straight extension of 
the lines thereof, with a width of ninety feet, from Florida Avenue 
to Harvard Street, and thence, with the same width and in a straight 
line, to Lydeckcr Avenue, joining said Avenue with its center line 
opposite the center line of Eslin Avenue, under and according to the 
provisions of chapter XI of the Revised Statutes of the United States 
relating to the District of Columbia. 

2. That thereafter, on the 10th day of November, 1399, this Hon¬ 
orable Court directed the United States Marshal for the District of 

Columbia, to summon a jury of seven judicious, disinterested 

20 men, not related to any party interested in the proceeding, to 
be and appear upon the premises described in said petition 

on a day specified, to assess the damages, if any, which each owner 
of land might sustain by reason of the extension of said Eleventh. 
Street, as aforesaid, and to assess at least one-half of the amount 
found due and awarded as damages hv said jury in respect of the 
land condemned for said execution, against those pieces or parcels 
of ground abutting that portion of the street to he opened and ex¬ 
tended to a depth of two hundred feet from the building lines of said 
Eleventh Street as extended, and to further proceed in accordance 
with the provisions of the aforesaid Act of Congress approved March 
3, 1899. 

3. That thereafter a jury of seven person- was impaneled, received 
instructions from the Court as to its duties, proceeded to assess the 
damages and benefits, and on the 10th day of February, 1900, filed 
its verdict and award herein. 

4. That on March 19,1900, an order of ratification nisi, of said 
verdict and award was passed, and on July 3,1900, the Court passed 
an order herein finally ratifying and confirming the several awards 
of said jury for and in respect of the land condemned for the exten¬ 
sion of Eleventh Street, as aforesaid, but vacated the assessments for 
benefits made by the jury and declared them illegal, null and void. 

5. That thereafter, on appeal to the Court of Appeals of the Dis- 
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trict of Columbia, the said order of the Court passed herein 

21 was reversed in so far as it vacated the said assessments for 
benefits. 

6. That on the 4th day of March, 1904, that portion of the afore¬ 
said order which vacated said assessments for benefits, was set aside 
by the Court, in accordance with the mandate of the Court of Ap¬ 
peals ; and the case being further heard, upon motion of the peti¬ 
tioners to ratify and confirm the assessments for benefits made by 
the jury, the Court, upon consideration of certain exceptions filed in 
the case (from which it appeared that the exceptants were dissatisfied 
with the verdict of the jury), passed an order overruling the motion 
to ratify and confirm said assessments for benefits. 

7. That Section 12 of the Act of Congress approved June 6,1900, 
entitled “An Act for the Extension of Columbia Road east of Thir¬ 
teenth Street, and for other purposes," provides, amongst other 
things, that:— 

“ in the event that the assessments for benefits levied by the jury 
in relation to said Eleventh street shall for any reason be declared 
void, the said Commissioners of the District of Columbia are author¬ 
ized and directed to make application to said court for a re-assess¬ 
ment of such benefits under and in accordance with the provisions 
of this Act.” 

S. That on the 17th day of June, 1904, the Court passed an order 
herein directing the petitioners, within sixty days from said date, to 
proceed in the matter of the re-assessment of benefits herein, in ac¬ 
cordance with the terms and provisions of the said Act of .Congress 
approved June 6, 1900. 

22 The premises considers 1, your petitioners pray: _ 

First. That this Honorable Court may cause public notice of 
not less than ten-days to be given of the filing of this, the amended 
and supplemental petition of the Commissioners of the District of 
Columbia, by advertisement in such manner as the Court shall pre¬ 
scribe, warning all persons having any interest in the proceedings 
to attend Court on a day to be named in said notice and to continue 
in attendance until the Court shall have made its final order ratify¬ 
ing and confirming the re-assessments of benefits of the jury herein. 

Second. That the United States Marshal for the District of 
Columbia may be directed to summon seven judicious, disinterested 
men not related to any person interested in this proceeding and not 
in the service or employ of the District of Columbia or of the United 
States, to re-assess such amount of the amount heretofore found to 
be due and awarded as damages for and in respect of the land con¬ 
demned for the extension of Eleventh street, as aforesaid, as benefits, 
and to the extent of such benefits, against those pieces or parcels of 
land on each sitle of said Eleventh street as extended, and also on 
any and all pieces or parcels of land which have been benefited by 
the extension of said Eleventh street, as aforesaid, as said jury may 
find said pieces or parcels of land have been benefited by the exten¬ 
sion of Eleventh street, northwest, in accordance with the provisions 
of the aforesaid Act of Congress approved June 6, 1900. 
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And that such other and further orders may be passed and 
23 such other proceedings may be had herein, as are contem¬ 
plated bv said Acts of Congress approved March 3,1899, and 
June 6,1900. 

HENRY B. F. MACFARLAND, 
11EN.RY L. WEST, 

CHESTER HARDING, Acting, 
Commissioners 1). C. and Petitioners Herein. 

A. B. DUVALL, 

A. LEFTWICH SINCLAIR, 

A ttorneys for Petition ers. 

District of Columbia, ss: 

Personally appears Henry B. F. Macfarland, who upon oath says,, 
that he is President of the Board of Commissioners of the District of 
Columbia, whose foregoing petition he has read, and that the facts 
thcreiu stated are true to the best of his knowledge and belief. 

HENRY B. F. MACFARLAND. 

Subscribed and sworn to before me this 5th day of August, A. D. 
1904. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 

(Endorsed:) Let this amended petition be tiled. Job Barnard, 
Justice. 


24 Order Warning Persons Interested to Appear, &c. 

Filed October 27, 1904. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re The Extension of Eleventh Street Northwest. No. 550, 

District Court Docket. 

Notice is hereby given that the Commissioners of the District of 
Columbia, pursuant to an order passed herein on the 17th day of 
June, 1004, and the provisions of an Act of Congress approved June 
6, 1909, entitled “An Act for the extension of Columbia Road east 
of Thirteenth street, and for other purposes,” have tiled an amended 
and supplemental petition herein, praying that a jury of seven (7) 
judicious, disinterested men, not related to any person interested in 
this proceeding and not in the service or employ of the District of 
Columbia or of the United States, to he summoned by the United 
States Marshal for the District of Columbia, to re-assess such amount 
of the amount heretofore found to lie due and awarded as damages 
for and in respect of the land condemned for the extension of 
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Eleventh street, northwest, on a straight extension of the lines 
thereof, with a width of ninety (90) feet, from Florida avenue to 
Harvard street, and thence, with the same width and in a straight 
line, to Lydecker avenue, joining said avenue with its center 
25 line opposite the center line of Eslin avenue, as benefits, and 
to the extent of such benefits, against those pieces or parcels 
of land on each side of said Eleventh street as extended, and also 
on any and all pieces or parcels of land which have been benefited 
by the extension of said Eleventh street, as aforesaid, as said jury 
may find said pieces or parcels of land have been benefited, in ac¬ 
cordance with the provisions of the aforesaid Act of Congress. It 
is, by the court, this 27th day of October, A. D. 1904, Ordered: 
That all persons having any interest in this proceeding be, and 
they are hereby, warned and required to appear in this court on or 
before the 28th day of November, A. D. 1904, and to continue in 
attendance until the court shall have made its final order ratifying 
and confirming the re-assessment of benefits, of the jury to be im¬ 
paneled herein. It is further ordered, That this notice and order be 
published once in The Washington Law Reporter, and on six secu¬ 
lar days in The Evening Star, The Washington Post and The 
Washington Times, newspapers published in said District, before 
the 28th dav of November, A. D. 1904. 

Bv the Court: 

ASHLEY M. GOULD, Justice. 


Order Directing Marshal to Summon Jury to Reassess Benefits. 

Filed February 9, 1900. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

Ix the Matter op the Extension of Eleventh Street. 

No. 550, District Court. 

20 Upon consideration of the petition - of the Commissioners of 
the District of Columbia, filed herein, and it appearing to the 
Court that the notice heretofore ordered herein has been duly pub¬ 
lished, it is, on motion of counsel for the said Commissioners, this 
9th day of February, A. I). 1900, ordered, that the Marshal of the 
District of Columbia summon a jury of seven judicious, disinterested 
men, not related to any person interested in these proceedings, and 
not in the service or employment of the District of Columbia or of 
the United States, to be impaneled and sworn by the Court on the 
Kith day of February, A. 1). LOGO, at ten o’clock A. M., to re-assess 
the benefits resulting from the extension of Eleventh Street, in ac¬ 
cordance with the provisions of the Act of Congress approved June 
6, A. D. 1900, entitled “An Act for the Extension of Columbia road 
east of Thirteenth Street, and for other purposes.” 

Bv the Court: 

JOB BARNARD, Justice, 

3—1815a 
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Marshal's Return. 

Feb. 15,1906.—Pursuant to within order personally summoned tho 
following named jurors: 

1. John E. Herrell. 

2. AV. A. II. Church. 

3. William A r . Cox. 

4. James F. Oyster. 

5. Daniel Fraser. 

6. Edward Graves. 

7. -John PI. Nolan. 

AULICK PALMER, 

U. S. Marshal D. G. 

R. 

27 Memorandum. 

March 16,1906.—Order accepting jury, and instructions. 


Pleas of Rosa Wallach and Devisees of Jesse Brown, &c. 

Filed March 29, 1906. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

Ix the Matter of the Extension of Eleventh Street. No. 556. 

And now come respondents Rosa Wallach and Emily N. AVallach, 
Mary Alexander Mitchell and Rose Douglas Merriam, devisees of 
Jesse Brown deceased, and for pleas to the amended petition of the 
Commissioners of the District of Columbia lik'd herein on the 9th 
day of August, 1904, say: 

1. That the verdict of the jury of seven filed herein on the 9th day 
of May 1900, became and was a nullity as to lots then owned by 
respondent Rosa Wallach and the said Jesse Brown, then in life, on 
the filing by them in this cause of exceptions to said verdict, and that 
a re-assessment of benefits, if any, to said lots can only be had under 
and in accordance with the act of Congress approved March 3,139!), 

under which the proceedings in this cause were instituted, 
28 and that no proper step has or could have been taken in this 
cause since said proceedings were so instituted to set in mo¬ 
tion the instrumentalities of the Act of June 6, 1900, under which 
said petition was filed. 

2. And for a further plea these respondents say that the cause of 
action set up in said petition filed as aforesaid on tho 9th day of 
August, 1904, did not accrue within three years next before tho 
filing thereof. 

Wherefore these respondents pray judgment if the. said Commis¬ 
sioners of the District of Columbia ought to have or maintain their 
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aforesaid action against them predicated of the said petition filed in 
this cause on the 9th day of August 1904. 

kSAM’L MADDOX, 

Attorney for Respondents. 

(Endorsed:) Leave is hereby given to file these pleas. Job Bar¬ 
nard, Justice. M’ch 29 / 00. : 


Verdict. 

Filed Junc 6,1900. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In re The Extension of Eleventh Street Northwest, in the 
District of Columbia. No. 550, District Court. 

We, the undersigned, heretofore summoned, accepted and sworn 
herein as a jury to assess the benefits which have accrued to 

29 property by reason of the extension of Eleventh street, north¬ 
west, on a straight extension of the lines thereof, with a width 

of ninety feet from Florida avenue to Harvard street, and thence 
with the same width and in a straight line to Lydecker avenue, 
joining said avenue with its center line opposite the center line of 
Eslin avenue, in the District of Columbia, in accordance with the 
provisions of an Act of Congress approved June G, 1900, entitled 
“An Act for the extension of Columbia road east of Thirteenth 
street, and for other purposes,” respectfully certify and show to the 
Court:— 

That after being sworn by the Court for the proper performance 
of our duties, we personally viewed and examined the land in the 
neighborhood of the said extension, with great care and thereafter, 
at the United States Court House, in the City of Washington, in said 
District, on the 28th day of March, A. D. 1900, at 2 o’clock P. M., 
and from time to time thereafter, pursuant to adjournment, after due 
notice to the persons interested herein, we met and heard and re¬ 
ceived such evidence as was offered or submitted to us on behalf of 
the District, of Columbia and by the persons interested, touching the 
benefits which have accrued to property by reason of the extension 
of said Eleventh street, as aforesaid, and upon our personal view and 
examination aforesaid, and the evidence aforesaid, we find that the 
lots, pieces or parcels of land which have been benefited by the 
aforesaid extension of said Eleventh street are the lots, pieces or 
parcels of land mentioned set forth and described in the fol- 

30 lowing schedule; and we, the jury aforesaid, find that the 
several lots, pieces or parcels of land mentioned and set forth 

in said schedule have been benefited to the extent of the respective 
amounts mentioned and set forth in said schedule, and we hereby 
assess against the said lots, pieces or parcels of land, respectively, as 
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and for benefits, as aforesaid, the several amounts mentioned, speci¬ 
fied, and set forth in said schedule. 

Witness our hands and seals this 6 dav of June, A. D. 1906. 

t y 


JOHN E. IIERRELL. 

‘heal/ 

DANIEL FRASER. 

HEAL. 

W. V. COX. 

SEAL. 

JAS. F. OYSTER. 

SEAL. 

JOHN It. NOLAN. 

SEAL. 

W. A. If. CHURCH. 

‘seal/ 

EDWARD GRAVES. 

SEAL. 
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Schedule. 

Assessments for Benefits 


Against lots in Columbia Heights, recorded in 
Book Governor Shepherd, p. 158, as follows: 


Surveyor’s Office, 


* 


* 


* * 


* 


* 


* 


Against those lots in Block 18, Todd and Brown’s Subdivision 

subdivided as lots 16 to 28 in County Book 19, p. 10, Surveyor’s 

Office, 1). C., as follows : 

Against lot 16, F. G. Carpenter, owner, amount assessed as 

benefits. $400. 

Against lot 17, F. G. Carpenter, owner, amount assessed as 
benefits. $275. 

Against lot 18, F. G. Carpenter, owner, amount assessed as 

benefits. $275. 

Against lot 19, F. G. Carpenter, owner, amount assessed as 

benefits. $275. 

Against lot 20, F. G. Carpenter, owner, amount assessed as 

benefits. $275. 

Against lot 21, F. G. Carpenter, owner, amount assessed as 
benefits. $275. 

Against lot 22, F. G. Carpenter, owner, amount assessed as 

benefits. $275. 

Against lot 28, F. G. Carpenter, owner, amount assessed as 

benefits. $275. 

* * * * * * * 


Against a part of Block 14, Todd and Brown’s Subdivision: 
Beginning at the southwest corner of lot 2 in said Block 14, 
as recorded in Levy Court No. 2, p. 24, Surveyor’s Office, 

D. C., thence northerly along the west line of said lot 2; 
thence at right angles thereto and westerly 74.17 feet to 
Eleventh street; thence southwest 151.00 to a point 91.64 
feet from the beginning; thence to the place of beginning, 

J. B. Lybrook, owner, amount assessed as benefits. ....:. $150ft 
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32 Against lots in Block 14, Todd and Brown’s subdivision, 
resubdivided as lots 46 to 53, in County Book 16, p. 23, Sur¬ 
veyor’s Office, D. 0., as follows : 

Against lot 46, Adams-Munroe Manufacturing Company, 

owners, amount assessed as benefits. . $250. 

Against lot 47, Adams-Munroe Manufacturing Company, 

owners, amount assessed as benefits. $250. 

Against lot 48, E. I. Skinner, et al., owners, amount assessed 

as benefits.. $250. 

Against lot 49, F. Fraser, owner, amount assessed as benefits.. $250. 
Against lot 50, Adams-Munroe Manufacturing Company, 

owners, amount assessed as benefits... 

Against lot 51, Adams-Munroe Manufacturing Company, 

owners, amount assessed as benefits.... $250. 

Against lot 52, M. 1\ Ilufty, owner, amount assessed as bene¬ 
fits...“. $250. 

Against lot 53, G. C. Muller, owner, amount assessed as 
benefits. $400. 

******* 

Against lots and parts of lots in Block 15, Todd and Brown Sub¬ 
division, Levy Court, No. 2, p. 24, Surveyor’s Office, I). C., as follows: 

* * * * * * * 

Against all of lot (3, Block 15, A. At. Cocks, owner, amount as- 
sessed as benefits. $700. 

******* 

Against all that part of lot 4, Block 15, not condemned for the 
extension of Eleventh street, J. W. Morris, owner, amount 
assessed as benefits. iSi 


* 


* 


* 


* 


* 


* 


* 


33 Against lots in Block 16, Todd and Brown’s subdivision 
as by record in Book Lew Court No. 2, Surveyor’s Office, 
D. C., as follows: 


* 


* 


* 


* 


* 


Against lot 12, block 16, Rose Wallach, owner, amount as¬ 
sessed as benefits. $400. 

Against lot 13, block 16, Rose Wallach, owner, amount as¬ 
sessed as benefits. $50. 

******* 


Against certain' lots in block .16, Todd and Brown’s Sub., subdi¬ 
vided as lots 79 to 92 in County Book 20, p. 106, Surveyor’s Office, 
D. C., as follows: ‘ 
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Against lot 79, Harry Ward man, owner, amount assessed as 

benefits... $150. 

Against lot 80, Harry Wardman, owner, amount assessed as 

benefits. $2' 

Against lot 81, Harry Wardman, owner, amount assessed as 

benefits. $300. 

Against lot 82, Harry Wardman, owner, amount assessed as 

benefits. $200. 

Against lot 83, Ilarrv Wardman, owner, amount assessed as 

benefits.'. $200. 

Against lot 84, Ilarrv Wardman, owner, amount assessed as 

benefits.'. $200. 

Against lot 85, Harry Wardman, owner, amount assessed as 

benefits. $200. 

Against lot 80, Harry Wardman, owner, amount assessed as 

benefits. $200. 

Against lot 87, Harry Wardman, owner, amount assessed as 

benefits. $200. 

Against lot 88, Harry Wardman, owner, amount assessed as 

benefits.. $200. 

Against lot 89, Harry Wardman, owner, amount assessed as 

benefits. $200. 

Against lot 90, Harry Wardman, owner, amount assessed as 

benefits.. $200. 

Against lot 91, Harry Wardman, owner, amount assessed as 

benefits. $2(0. 

Against lot 92, Harry Wardman, owner, amount assessed as 

benefits. $250. 

Against parts of lots 7 and 9, Block 17, Todd and Brown’s Sub., 
Levy Court No. 2, p. 24, Surveyor’s Office, D. C., described as fol¬ 
lows : 

34 Against all that part of lot 7, not condemned for the ex¬ 
tension of Eleventh street, L. A A. Steerman, owner, 

amount assessed as benefits.$1000. 

Against all that part of lot 9, not condemned, for the exten¬ 
sion of Eleventh street, Rose Wallach, owner, amount as¬ 
sessed as benefits.$2000. 

# # # % # >fc # 

Against lots in Block 18, Todd and Brown’s subdivision resubdi¬ 
vided as lots 55 to 03, County Book 20, p. 78, as follows: 

Against lot 55, Harry Wardman, owner, amount assessed as 

benefits. $250. 

Against lot 56, Harry Wardman, owner, amount assessed as 

benefits. $150. 

Against lot 57, Harry Wardman, owner, amount assessed as 

benefits. pu 

Against lot 58, Harry Wardman, owner, amount assessed as 
benefits. $150. 
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Against lot 59, Harry Wardman, owner, amount assessed as 
benefits.i $150. 

Against lot 60, Harry Wardman, owner, amount assessed as 
benefits. $150. 

Against lot 61, Harry Wardman, owner, amount assessed as 

benefits. $150. 

Against lot (52, Harry Wardman, owner, amount assessed as 
benefits. $150. 

Against lot 03, Harry Wardman, owner, amount assessed as 

benefits. $150. 

* * # $ * * * 


35 Exceptions of Rosa Wallach and Others to Verdict of Jury. 

Filed July 5, 1906. 


In tlie Supreme Court of the District of Columbia, Holding a District 

Court. 


Ik the Matter of the Extension of Eleventh Street. No. 556 . 

And now comes Rosa Wallach, Emily Neville Wallach, Mary 
Alexander Mitchell and Rose Douglass Merriam, owners of Lot 12 
Block 16, and part of Lot 9 in Block 17, and until quite recently 
owners of part of Lot 5 and all of Lot 4 in Block 18, and of parts of 
Lot 6 Block 16, and of part of Lot 4 Block 14, all in Todd and 
Brown’s Subdivision and involved in these proceedings, and object 
and except to the assessment for benefits against said'lots made by 
the commission of seven, or jury, in and by their finding or verdict 
filed herein on the 6tli day of June, 15)06, and for cause of exception 
and objection, they set forth and show : 

1. That said assessments against said lot- and parts of lots are each 
and all unjust, unreasonable, excessive and tend to the confiscation 
of these exceptants’ property. 

2. That an assessment is levied in a lump sum against said part 
of lot 4 and all of Lot 8 in Block 14, although until to wit the month 

of June 1906, said part of lot 4 belonged to these exceptants, 
36 and said lot 3 to other persons, in which said last mentioned 
month said part of said Lot 4 was sold with a guaranty by 
these exceptants against assessments in these proceedings:—Whereas 
the said commission or jury should have designated what part of 
said lump sum assessment, the same being $1500, was properly 
chargeable upon each of saitl lots. 

3. That within the past two months a subdivision of part of Lot 
6 in Block 17 has been made in connection with all of Lot 7 in the 
same Block, and an assessment of $2900. levied against lots as shown 
in said subdivision without designating what part thereof is charge¬ 
able against said part of Lot 6 as it existed after the lines of the 
extension of Eleventh Street were fixed, and as it so remained down 
to to wit the month of March 1906, at which time the said part of 
Lot 6 was sold by these exceptants with a guaranty by them against 
any assessment as for benefits in these proceedings. 
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4. That it would be unjust and inequitable, after the great lapse 
of time since the commencement of these proceedings to confirm said 
assessment, because it is manifestly impossible for tire said commis¬ 
sion to now make an intelligent, estimate of the benefits, if any, which 
accrued to said lots and parts of lots six years ago when the said 
street was opened, or determine what part of any enhancement in 
the value of said lots, since occurring, if any, is due to the subse¬ 
quent installation and operation of an electric street car line along 
said street as extended, and to the natural and normal growth of 
the Citv of Washington in that direction. 

37 5. That changes in the title of said lots during the six 
years elapsed since these proceedings were instituted should 

have been considered by the said jury or commission, and its failure 
so to do will lead to endless confusion. 

6. That this cause has not been proceeded with in this Court in 
accordance with the directions of the Court of Appeals, and this 
Court could not properly have proceeded except as so directed and 
by submitting the matters at issue to a jury of twelve. 

7. That the petitioners, the Commissioners of the District of Co¬ 
lumbia, have taken and perfected in this ease two appeals to the 
Court of Appeals from linal orders passed herein, neither of which 
lias been disposed of, and this Court is without jurisdiction to pro¬ 
ceed in the matter pending said appeals. 

8. That these exceptants have interposed the plea of the Statute 
of Limitations in bar of any further proceedings in this cause, which 
plea is undisposed of, although the same should have been consid¬ 
ered and sustained bv the Court. 

9. That the commission or jury which returned said finding or 
verdict, was not chosen and summoned as required by law, but was 
illegally constituted. 

10. That said jury or commission was not sworn as required by 
law. 

11. That said verdict or finding was predicated of errors on the 
part of the presiding Justice in granting and refusing certain 

38 instructions asked by the respective parties, as to which ex¬ 
ceptions were noted at the time. 

12. That said verdict or finding was wholly in disregard of the 
evidence submitted by these exceptants and other respondents. 

13. That the said jurv or commission declined to receive certain 
evidence offered by these exceptants, and was sustained therein, by 
the Justice presiding. 

And these exceptants pray that the proofs offered before the jury 
or commission, which were; taken down stenograpIdeally, may he 
ordered to be filed as a part of the record of the cause, and consid¬ 
ered at the hearing of these exceptions. 

8AM’L MADDOX, 
Attorney for Exceptants. 
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Motion of Rosa Wallach and Others to Set Aside so Much of Verdict 

of June 6, 1900, as Affects Lot 9. 


Filed July 0,1900. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 


In the Matter of the Extension of Eleventh Street. No. 

Dob. • , 

And now come Rosa Wall a eh, Emily Neville Wallach, Mary 
Alexander Mitchell and Rose Douglass Merriam, owners of part of 
lot 9 in Block 17 of Todd and Brown’s Subdivision, and move 
39 the Court to vacate and set aside so much of the finding of 
the commission of seven, filed herein on the Oth day of June 
1906, as affects said lot 9 for the reason that the assessment levied 
against it, to wit, the sum of $2,000. is grossly unjust, unreasonable, 
exorbitant and excessive, and out of all proportion to any possible 
benefit resulting to said lot from the extension of Eleventh Street. 

And these respondents file herewith and attach hereto the affidavit 
of Henry Rozier Dulany, which they pray may be read at the hear¬ 
ing of this motion aud in support thereof. 

SAM’L MADDOX, 

Attorney for Respondents, Rosa Wallach and Others. 


Affidavit of Henry Rozier Dulany. 

District of Columbia, ss : 

I am, and for fifteen years have been, engaged in business in the 
District of Columbia as a real estate agent and broker and as such I 
have had general charge, as well before as since the year 1901, of 
lands lying on the northern suburb of the city belonging to Mrs. 
Rosa Wallach and the late Jesse Brown and being in whatsis known 
as Todd and Brown’s subdivision. Lot 9 in Block 17 of said sub¬ 
division, before a part of it was taken for the extension of Eleventh 
Bt., had a frontage of to wit 37 feet on Kenyon or Marshall Bt., of 
which frontage 19 feet were taken for said'extension leaving the 
street front on said street but a few inches more than 17 feet. 
40 As such it is almost a triangle, and is not available for anv 
sort of subdivision without great loss of ground. 

For the part of said lot taken for said extension the District paid, 
and the owners were willing to take sixty cents per square toot, pre¬ 
sumably therefore the then market value of the ground. But at no 
time since then, although I have made every reasonable effort to sell 
said lot, have I been able to secure an oiler of sixty cents per square 
foot, nor has anything happened that would justify any one in be¬ 
lieving that the said lot was benefited by reason of said extension. 
Yet the commission recently to assess benefits against nearby lands 
4—1815a 
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by reason of* the Extension of Eleventh — have assessed against the 
said part of lot 9 the sum of §2000. or at about the rate of 25 cents 
per s(|uare foot. 

In the opinion of this petitioner the assessment of 25 cents per 
square foot, levied by the commission, is unjust, unreasonable, ex¬ 
travagant, exclusive and stronglv leans to conHseatioii. 

HENRY ROZIER I)l T LA NY. 


Subscribed and sworn to before me this 5fh dav olMulv, 1000. 
[ska i..] ROUT E. R. K REITER, 

Xoluri/ Public, I). C. 


41 Opinion. 

Filed Mar G, 1907. 

tf * 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 


In the Matter of the Extension of Eleventh Street. No. 

oo6. District Court. 


On March 3, 1S99, Congress passed an act entitled “An act to ex¬ 
tend S street, in the District, of Columbia, and for other purposes.” 
30 Statutes at Large, 1344. Among the other purposes, section 3 
of said act provides that the Commissioners are authorized and di¬ 
rected to institute, by petition, a proceeding to condemn the land 
necessary for the extension of Eleventh street northwest, on a straight 
extension of lines thereof, as now established in the city of Washing¬ 
ton, with a width of 90 feet from Florida Avenue to Harvard street, 
and thence with the same width, and in a straight line, to Lvdeckcr 
avenue joining said avenue, with its center line opposite the center 
line of Eslin avenue. 

The said act provided for the selection of a jury, and other pro¬ 
ceedings, for the condemnation of the land necessary for said exten¬ 
sion, under and according to the provisions of Chapter 11 of the 
Revised Statutes of the United States, relating to the District of Co¬ 
lumbia, Sections 240-270, Revised Statutes of the. District of Co¬ 
lumbia. 

Said section 3 provided that when the amount of damages should 
be found, that the jury in such proceeding should assess at least one- 
half of said amount against the land abutting on that portion of the 
street to be opened, extending to a depth of 200 feet from the build¬ 
ing lines of said Eleventh street, as extended. 

Section 9 of said act provides that payment of the awards made in 
respect to the property condemned shall not be made until the as¬ 
sessments provided for shall have been made against the aforesaid 
property and duly confirmed. 

Section 257 of the Revised Statutes relating to the District of Co¬ 
lumbia provides for the summoning of a jury of seven judicious, 





THE DISTRICT OR COLUMBIA. 


disinterested men, not related to any party interested, to assess the 
damages. 

Section 7 of the act of March 3, 1899, modifies the said highway 
condemnation act contained in the said Revised Statutes in some 
respects, section 7 providing that the sums to be assessed against 
each piece or parcel of ground shall be determined and des- 
42 ignated by the jury taking into consideration the situation 
of said lots, and the benefits that they may severally receive 
from the opening of said streets; and when the use of a paid only 
of any piece or parcel of ground shall be condemned, the jury, in 
determining its value, shall not take into consideration any benefits 
that may accrue to the remainder thereof, from the opening of said 
streets or highways, but such benefits shall be considered in de¬ 
termining what assessment shall be made on or against that part of 
such lot as is not taken, as hereinbefore provided. 

A jury was summoned by the marshal and proceeded to award 
damages and benefits for the said extension of Eleventh street under 
the authority of the said statutes; and on February lt>, 1900, re- 
turned their verdict to the court; and an order nhi was passed ou 
the 19th day of March, 1900, confirming the said verdict, unless 
cause to the conlrarv should be shown on or before the 19tli day of 
April, '1900. Protests against such confirmation, or exceptions 
thereto, were filed by a number of parties interested: and finally, 
after hearing these objections, and after an amendatory law had 
been passed by Congress on June 6, 1900 (31 Statutes at Large, 
065), the court, on July 3, 1900, signed a decree confirming the 
award of damages for the land, condemned for the extension of 
Eleventh street, and directing piiyinei.il of the several sums found to 
be due for such lands, in accordance with the act of March 3, 1899, 
and the amendments thereof, approved June (>, 1900; and further 
decreeing that the assessment oi* benefits made by the said jury 
should be set aside as null and void. 

From so much of the said decree as declared the assessments for 
benefits to he illegal, null, and void, the petitioners, the Commis¬ 
sioners of tiie District of Columbia, took an appeal to the Court of 
Appeals. This case was docketed in the Court of Appeals as No. 
1039, and was entitled, “John B. Wright et (//., Commissioners, etc., 
against Eugene Byrnes et «/./’ and later became known as “Henry 
B. E. Macfarland et a (., Commissioners, etc., c. Said Byrnes et al 
Commissioner Wight’s term of office having expired, and said Mac- 
far land having been appointed in his place. This case came on for 
hearing in the Court of Appeals, and on April 1, 1902, that court, 
in an opinion delivered by Mr. Justice Morris, reversed the decree 
appealed from, and remanded the cause to this court, with directions 
to vacate such part of said order, and for such further proceedings 
in the cause according to law, as may he right and just. This ease 
is reported in 19 Appeals 1). C., 531:,30 Wash. Law Rep., 237. 

The case was thereupon appealed by the Commissioners to the 
Supreme Court of the United States, which appeal was dismissed 
by said court, at the October term, 1902, Mr. Justice Sliiras deliver¬ 
ing the opinion of the court, reported in 187 U. S., 246. The reason 
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for dismissing the appeal was that the decree of the Court of Appeals, 
reversing the order of this court, and sending the case back for fur¬ 
ther proceedings, was not a final decree. Thereupon the mandate of 
the Supreme Court was sent down to the Court of Appeals, and the 
mandate of that court sent to this court and filed herein on July 22, 
1903. This mandate says: 

“You, therefore, are hereby commanded that such further pro¬ 
ceedings be had in said cause, in conformity with the opinion and 
decree of this court as according to right and justice, and the laws of 
the United States, ought to be had, (he said appeal notwithstanding.” 

On November 13, 1903, the petitioners filed a motion to ratify 
and confirm the said verdict as to the assessment for benefits in con¬ 
formity with the said mandate of (lie Court of Appeals. Nothing 
further appears to have been done in the case until March 4, 1904, 
which was in (he January term, when the court signed a decree 
vacating the dcci*ec which set aside the said assessment for benefits, 
in accordance with said mandate; and, thereupon, on further hear¬ 
ing the case on the said motion of the said petitioners for confirma¬ 
tion of the said assessment for benefits, according to the verdict of 
the said jury of seven, and after argument by counsel for the parties, 
and due consideration of the exceptions of the respondents, from 
which it appears to the court that they and each of them were dis¬ 
satisfied with said verdict, it was by the court ordered that the said 
motion to confirm be, in all respects, overruled; and further, that in 
case the petitioners desired to proceed further in the premises, that 
they should within a reasonable time make application to the court 
for directing the marshal to summon a jury of twelve, as provided by 
law. The petitioners entered an appeal from that decree, which was 
never perfected. 

On June 17, 1904, being at the same term, the court signed an¬ 
other order, recited to be upon consideration of the proceeding 
herein, and the motion filed by Abner Greenleaf, and others, which 
modified the order of March 4, by ordering the petitioners to proceed 
within sixty days from that date, in the matter of the reassessment 
of benefits herein, in accordance with the terms and provisions of 
the said act of Congress, approved June 6, 1900. In pursuance• of 
said last order, and by leave of the court, the said petitioners, the 
Commissioners of the District of Columbia, on August 9, 1904, filed 
an amended and supplemental petition, in which they set forth, first, 
the filing of the original petition herein on May 31, 1899, pursuant 
to the said act of Congress of March 3, 1899; second, the order di¬ 
recting the marshal to summon the jury to assess the damages and 
benefits, by reason of the said extension of Eleventh street, under 
the said act; third, that the jury was summoned and empaneled, and 
cation 'nisi, and the final order on July 3, 1900, confirming the ver¬ 
dict on February 16, 1900; fourth, the signing of the order of ratifi¬ 
cation nisi, and the final order on July 3, 1900, confirming the cer- 
dict as to the award for damages, and vacating the same as to the 
assessment for benefits; fifth, reciting the appeal to the Court of Ap¬ 
peals, and the order of reversal therein; sixth, reciting the said order 
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of March 4, 1904, in this court, from which it appeared that the ex¬ 
ceptants were dissatisfied with the said verdict; seventh, referring to 
the said act of June 6, 1900; and, eighth, referring to the said order 
of June 17, 1904, directing them to proceed within sixty days, under 
the said act of June 6, 1900. 

On February 6, 1906, a motion was filed by George S. 
43 Cooper, by his attorney, Leo Simmons, to strike out the said 
amended and supplemental petition of the Commissioners, 
because the same was improvident!}’ filed, and because it was filed 
without authority of law T , and because the court had lost jurisdiction 
over the parties, and their successors or assigns could not be brought 
into court under such a proceeding. A motion was also filed by the 
■ respondents represented by Mr. Simmons, on the same day, to dis¬ 
miss the said amended petition for want of prosecution. February 
6, 1906, both of these motions were overruled by the court, without 
prejudice. 

On October 27, 1904, an order of publication was made, pursuant 
to the order passed herein on June 17, 1904, and the provisions of 
the said act of June 6, 1900, and reciting that the petitioners had 
filed the said amended and supplemental petition, and requiring all 
persons interested to appear herein on or before November 28, 1904, 
and to continue in attendance, etc. Said order was published in 
the Washington Law Reporter, the Evening Star, the Washington 
Post, and the Washington Times, and proof of publication thereof 
was filed on February 9, 1906. On the same day the court passed 
an order directing the marshal to summon a jury of seven to reassess 
the benefits resulting from the extension of Eleventh street, in ac¬ 
cordance with the said act of June 6, 1900. 

Thereafter, to wit, on February 16, 1906, Mr. George S. Cooper, 
by Leo Simmons, his attorney, filed a renewal of his motion to strike 
out the said amended petition, filed on August 17, 1904, for the 
same reasons contained in his prior motion, and on March 9th the 
said motion was overruled by the court, reserving to the respondents 
the right to interpose such defenses as they could have had if the 
suit had been begun anew. 

On March 16, 1906, the jury was accepted and sworn, in accord¬ 
ance with the provisions of the said act of June 6, 1900, and they 
were ordered to view and examine the land affected by the proceed¬ 
ings herein, and to proceed, on the 28th of March, 1906, at 2 o’clock 
p. in., and from time to time thereafter, in the United States court¬ 
house, but. without the presence of the court, to hear the evidence, 
and thereafter to assess the benefits to the lands benefited by 
said extension of Eleventh street, in accordance with the said act 

Thereafter, certain of the owners filed pleas in bar to the said 
amended and supplemental petition, based on the statute of limita¬ 
tions, and averring that the cause or right, of action in said petition 
set forth, did not accrue within three years next before the filing 
of said suit, or supplemental petition. Some of them also filed pleas 
in bar, claiming thereby that no proceeding could be taken under 
the act of June 6, 1900, but that a reassessment of benefits, if any, 
could only be had under the said act of March 3, 1899, and by a 
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jury of twelve. These pleas were not disposed of by the court, but 
remained in the ease, to be considered at the final heaving, after 
the jury should have reported a verdict. 

On May 31, 1903, the parties represented by Mr. (Simmons filed a 
motion to discharge (lie jury, on the ground that it was illegally 
constituted, because, the members had not been selected and sum¬ 
moned by the U. S. Marshal of (he District of Columbia, as required 
by law. That motion was overruled on the same day, without 
prejudice to the respondents to have the same considered on hearing 
of the motion for confirmation of verdict when rendered. 

The jury returned its verdict, assessing the benefits, on June 0, 
1903; and thereafter, the respondents filed numerous exceptions to 
(he said verdict, stating various grounds of objection. On December . 
21, 1906, the petitioners tiled a motion to finally ratify and confirm 
the verdict and assessment, notwithstanding such exceptions filed. 
That motion was continued for hearing from lime to lime, until it 
was argued and submitted to the court in February, 1907. 

Counsel for respondents contend that the jury was illegally con¬ 
stituted, because the members of it had been selected and summoned 
by the deputy marshal instead of by the marshal in person. 

1 am not able to see that the act of June 6, 1900, authorizing the 
marshal of the District of Columbia to summon jurors, requires that 
he should do this personally. The law authorizes him to have 
deputies (sec, ISO. Code, and secs. 730, 732, R. (3. U. 3.), thus 
seeming to recognize the fact that his duties are so numerous and 
so variant that it would be impossible for him to perform them all 
personally. 

Section 4 of the said act says that the jurors are to be summoned 
by the marshal of the District of Columbia, and does not say, "or 
by his deputies,” although those words are used in the preceding 
section. That fad is not conclusive in my mind that the lawmakers 
intended the jurors should be. summoned by tile marshal personally. 

The language used for the summoning of grand and petit jurors 
in this District is similar to that used in said section 4, as will be 
seen bv sections 210 and 21 ! of the Code, and bv section 209, under 

♦ f - 

certain contingencies, the court is authorized to direct the marshal 
to summon tal/smen. In neither of these sec'tions is anv reference 
made to the deputy marshal, and vet it will hardly lie contended 
that the marshal may not properly discharge the duties required 
of him by these sections, by his deputy or deputies. 

Section 4 of said act of June (>, 1900, provides that before accept¬ 
ing the jury, the court shall hear any objections that may he made 
to any member thereof, and shall have full power to decide upon all 
such objections, and to excuse any juror, or cause any vacancy 
an the jury, when empaneled, to be tilled; and it appears in this 
case that notice was given to the counsel for the respondents, of the 
time and place when the said jury would appear for acceptance, and 
to he swo’*~/ *'^d g:vvT' directions when and how to proceed with their 
duties; and at that time a number of counsel were present, and had 
the opportunity, if they so desired, to object to any of the said 
jurors, or to question any of the said jurors, as to their qualifications 
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for service in Huh proceeding; and if .said counsel chose to allow 
the said jurors then to be accepted and sworn, without raising any 
objections, because of the manner of their selection, or be- 
44 cause of any technical reason, it seems to me that they waived 
such point, and they would be afterward estopped from rais¬ 
ing the same; and especially after going before such jurors, and offer¬ 
ing testimony on the merits of the proceeding. The notice which 
appears to have been given to the various attorneys for respondents 
contained the names of the jurors, and the fact that they were se¬ 
lected under the provisions of the act of June 6, 1900, and that the 
court would be requested to empanel and swear said jury at 10 o'clock 
a. m., on March 16, 1906. 

The counsel also object to the form of the oath that was adminis¬ 
tered to said jury, the record disclosing that they were sworn in 
accordance with the provisions of the said act of June 6, 1900. The 
court must presume that all the provisions of said act, so far as the 
oath was concerned, were complied with, in the absence of any defi¬ 
nite contradiction of the record. 

It might also bo said that the said order of March 16, 1906, ac¬ 
cepting the said jury, and reciting that the said jurors were sum¬ 
moned by the marshal, would preclude the contention thereafter in 
this proceeding, and with no change of circumstances, that such was 
not the fact. Every presumption would be in favor of the varity 
of said order. 

Counsel for respondents contend that the Statute of Limitations, 
which is pleaded, debars the District of Columbia from the right of 
having any of the benefits, occasioned by the extension of Eleventh 
street, assessed against the property benefited, the argument being 
that the act of June 6, 1900, gave the District the right to proceed at 
once to have the assessment made, and that unless the municipality 
did proceed within three years from that date, it. would be barred by 
the general Statute of Limitations, it seems to me tlu.it the District 
of Columbia had the right to take the opinion of the Court of Ap¬ 
peals, and of the Supreme Court, on the question of the propriety of 
the order passed in this court, vacating so much of the said verdict 
as assessed benefits, before it should be called upon to institute any 
new proceeding to reassess the said benefits. So that if the Statute of 
Limitations is applicable at all in this ease, upon which question the 
court does not now desire to express any opinion, the earliest time 
when the statute began to run would seem to he July 22, 1903, when 
the mandate from the Court of Appeals was tiled in this court. 

Thereafter, it appears, this court signed the order of March 4, 
1904, overruling the motion to confirm the former verdict, on the 
ground that the exceptants were dissatisfied therewith, and giving the 
District Commissioners leave to proceed within a reasonable time, 
to apply for a jury of twelve. On June 17, 1904, the court seems to 
have considered this order indefinite or undesirable, and on motion 
of some of the exceptants, ordered the Commissioners to proceed 
within sixty days from the date, under the provisions of the said act 
of June 0, 1900, this order taking the place of the order of March 
4, 1904, so far as giving leave to proceed with the reassessment is 
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concerned. Thereupon, the Commissioners did proceed, by filing 
said amended and supplemental petition within the said sixty days, 
and obtaining the order of publication on October 27, 1904, and 
finally, after considerable delay, securing a jury to make the reas¬ 
sessment of benefits, as provided by the said act of June 6, 1900. 

While the Commissioners may be charged with moving slowly, 
and while they might, have been more expeditious in pursuing the 
said proceeding, after filing their said amended petition, such delay 
could not amount to a bar, and I am, therefore, disposed to hold that 
the pleas of the Statute of Limitations, interposed by the several ex- 
.ceptants, are not well founded in law or fact, and that they afford 
no ground for refusing to confirm the verdict of the jury. I am also 
of the opinion that the pleas in bar which raise the question of the 
necessity of proceeding under the said act of March 3, 1899, and by 
a jury of twelve, must be overruled, and that the verdict must be 
considered on its merits. 

The act of June 6, 1900, substituted a different proceeding, and 
thereby gave the Commissioners a choice of proceedings, if it did not 
by implication repeal the former act. Congress need not wait for the 
constitutionality of an act to be questioned in the courts before re¬ 
pealing or adding to the same. If a new law is passed, while such 
question is pending in court, and the old law is finally held to be 
constitutional, that judicial decision will not repeal the new law and 
reenact the old law. 


It is contended by counsel for the respondents that the Court of 
Appeals in the said case of Macfarland v. Byrnes, decided that the 
respondents had a right to have a jury of twelve, and to proceed 
under the act of March 3, 1899, if they should so elect, and that the 
fact that the said act of March 3,1899, had been held to be unconsti¬ 
tutional by the Court of Appeals would not be sufficient to set in 
motion the instrumentalities of the act of June 6, 1900, for reassess¬ 
ment. The last part of this contention is no doubt correct, hut it 
does not follow, when the respondents decline to accept the verdict 
of the jury, under the act. of March 3, 1899, that they can still claim 
a right, or that it. is the only method left open by the law for them, 
to have a jury of twelve and proceed under that law. 

The act of June 0. 1900, authorizes and directs the Commissioners 
of the District, of Columbia to apply to this court for the final ratifi¬ 
cation and confirmation of the award of the jury, in respect to the 
damages for the lands condemned for the said extension of Eleventh 
street; and when said award is ratified said act provides for the pay¬ 
ment of the said damages in accordance with the said act of March 


3, 1899, “anything in said act to the contrary notwithstanding.” 
This portion of the act of June 6, 1900, certainly changes the former 
law, section 9 of which prevented payment for damages until assess¬ 
ment for benefits had been made and confirmed. It is possible for the 
award of damages to be confirmed and the damages paid, without 
respect to the confirmation of the 'verdict assessing the benefits, under 
the said act of June 6, 1900, and such separation did in fact take 


place. 

The award for damages was confirmed and the money paid, while 
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the verdict, in so far as it assessed benefits, was vacated. It 
45 turns out that the vacation of that portion of the verdict was 

erroneous, because it was based on the theory that the law, so 
far as such benefits were concerned, was unconstitutional; but when 
the constitutionality of the said act, in respect to said benefits, was 
determined by the courts, the said order vacating the said assess¬ 
ment was set aside, leaving the verdict to stand so far as that objec¬ 
tion was concerned. Thereupon the said verdict assessing benefits 
came again before this court for final confirmation, when it was made 
to appear to the court that each of the respondents or acceptants was 
dissatisfied with said verdict, on its merits. Whereupon, instead of 
confirming the verdict, the court overruled the motion to confirm; 
and it first undertook to hold that the Commissioners might proceed 
under the act of March 3, 1899, by having the marshal summon a 
jury of 12; but the Commissioners, not taking any step to proceed 
under the said act, by virtue of said order, the court, a little over 
three months later, but during the January term, passed the order of 
June 17, 1904, ordering the Commissioners to proceed within sixty 
days, in accordance with the act of June 6, 1900, thereby in effect 
setting aside or modifying its former order pm tan to. 

It seems to me that this was competent for the court to do, on the 
theory that the dissatisfaction with the former verdict having been 
expressed by the property owners affected thereby, and insisted upon 
hearing the motion to confirm the said verdict, the court had no 
alternative hut to refuse to confirm the verdict; and such refusal to 
confirm, and overruling of the motion to confirm, was, in effect, an 
adjudication by the court of the invalidity of the said verdict, be¬ 
cause the order was accompanied with the permission to proceed 
again to obtain a new jury; and when the said order of June 17, 
1904, was passed, it seems to me it was warranted by the provision 
of the act of June G, 1900, which provided in the event that the 
assessment for benefits should for any reason be declared void, the 
Commissioners were authorized and directed to apply to the court 
for a reassessment of such benefits, in accordance with the provisions 
of the said act of June 6, 1900. 

I do not understand that the Court of Appeals intended by the 
language used in the said case of Maefarland v. Bvines to hold that 
such order and such proceeding would be improper. The Court of 
Appeals expressly refused to direct what the proceeding should be 
in this court, leaving the land owners the privilege of accepting 
the said verdict for assessment of benefits if they so elected; and on 
the other hand, if they elected to contest the matter further they were 
to have the opportunity to do so according to law. 

If tho act of March 8, 1899, had not. been held to he constitutional, 
there could have been no proceeding for a reassessment of benefits 
under that law, or tho act of June 6, 1900, either, for the founda¬ 
tion for the whole proceeding would have dropped out. 

But when the law of March 3, 1899, was held to be constitutional, 
and when the act of June G, 1900, modified it by providing for the 
separation of damages and assessments in the manner indicated; 
and when the effect of the subsequent order of the court was to ad- 
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judicate that the verdict making the assessment of benefits was void, 
because objected to by the land owners, then there seems to be no 
further method left for a reassessment than to follow the provisions 
of the act of June 6, 1900, because so far as that act is inconsistent 
with the act of March 3, 1899, it must necessarily repeal the former 
act; and it is inconsistent in several particulars, notably that of re- 
quiring a jury of seven instead of twelve, and in the matter of the 
oath of the jurors as to the assessment of benefits, and as to the land 
upon which said benefits could be assessed, and also as to the amount 
of such benefits. 

Another contention is made by some of the exceptants that, when 
this court overruled the motion to confirm the said verdict assessing 


the benefits, all the parties were out of court, and that no further 
proceeding could be built upon the record made up to that time, be¬ 
cause the court had lost jurisdiction. I can not agree with this con¬ 
tention, for the parties had been properly brought into court in the 
said original proceeding, under the act of March 3, 1899, and they 
continued in court until the final determination of that proceeding, 
and when the court refused to confirm the said verdict and set it 


aside, by overruling the motion to confirm, and giving the Commis¬ 
sioners leave to proceed further, the land owners were obliged to 
take notice of that order; and when the amended petition was filed 
and publication ordered and made under that, any other parties 
interested in the proceeding, which had been modified by the act of 
June 6, 1900, were given an opportunity to come in, and they did 
appear before the jury and submit evidence concerning the alleged 
benefits to their lands by reason of the extension of said street. Such 


appearance and participation in the trial before the jury, it seems 


to me, estops them from raising any question as to the jurisdiction 


by the court over the persons of the parties interested. 


As to the argument that there could not be a reassessment which 


would extend over a greater area than that provided by the act of 
March 3, 1899,1 hold that tho act of June 6, 1900, expressly author¬ 
izes a reassessment of the benefits under the terms of said act; and 
that no contrary construction can he given to the act, by reason of 
the word “reassessment,” although the assessment now in question 
may be more properly designated a new assessment, or a second 
assessment, rather than a reassessment. The law must be construed 


to carry out the evident meaning of the law makers, expressed by the 
words used in the statute being construed, and by tho situation of 
the subject-matter of' the law at the time it is enacted. Congress 
evidently contemplated that the award for damages might be con¬ 
firmed and paid, and that the court might find tlie verdict assessing 
the benefits to be objectionable, and might refuse to confirm it; and 
when they passed tho act of June 6, 1900, they were undertaking to 
provide a remedy for that situation, if it should arise. 

Counsel contend that tlie assessment area provided for by the act 
of March 3, 1899, of two hundred feet on each side of said 
46 Eleventh street, is the only area against which benefits can 
be assessed, under the act of June 6, 1900. 1 do not so con¬ 
strue the said act. 
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The first part of section 12, act of June 6, 1900, provides that 
certain sections of the act are made applicable to the several acts 
of March 3, 1899, entitled, “An Act to extend S street in the District 
of Columbia, and for other purposes,” and “An Act for the exten¬ 
sion of Pennsylvania avenue southeast, and for other purposes,” in 
so far as the same relate to the extension of Sixteenth street north¬ 
west, Pennsylvania avenue southeast, Stoughton street, Eckington 
Place, Fifth street, and Howard avenue, except that the assessment 
areas fixed by said several acts in reference to said several streets 
shall be and remain as in and by said acts of Congress provided. 
This language limits the application of that provision or exception 
as to the assessment areas to the six several streets or avenues named 


in said section; but the latter part of that section provides what, shall 
apply to Eleventh street, namely, that if the assessment made by the 
former jury under the act of 1899 is for any reason declared void, 
then the Commissioners are authorized to apply for a second assess¬ 
ment of benefits under the said act of 1900—that is, without any 
exception or limitation as to the assessment areas. 

A number of exceptions have been filed by the Garfield Memorial 
Hospital, against which the jury assessed $6,700, being on land 
fronting 562.48 feet on Eleventh street, and running back a depth 
of 200 feet. It. is claimed by counsel for the hospital, that the cor¬ 
rect name of the hospital is the Garfield Memorial Hospital, and 
that the jury has-only called it the Garfield Hospital. Taking into 
consideration the location of the hospital, and its general name, and 
the description of its land as facing on Eleventh street, I can see no 
difficulty by reason of the word “Memorial” being left out of the 
nemo in the assessment of the jury, as it evidently refers to the 
Garfield Memorial Hospital. 

The depth of the land, 200 feet, takes the portion on which the 
assessment is levied back of the ground said to have been obtained 
by the hospital by the deed of M. II. Schneider, of April 30, 1903, 
recorded in Liber 2725, folio 268, at the northern boundary; but I do 
not understand that it is claimed that the hospital does not own 
ground having a frontage of 562.48 feet on Eleventh street, and run¬ 
ning back that depth 200 feet, although it holds the title under other 
deeds. 1 can see no reason why, if the ground was subject to assess¬ 
ment for benefits, that the assessment by the jury of the amount 
specified on the land specified, might not be valid. 

The hospital urges that it is exempt from taxation for any pur¬ 
pose, and that, if assessments were made, under the terms of its title 
it would not be liable for a special assessment for benefits; but that 


the Commissioners of the District would be obliged to assume the 
same, and protect the hospital from any cost or expense by reason 
thereof. This may be true, but the court, sitting as a District court, 
does not appear to have jurisdiction to decide the question. 

The statute directs the jury to assess the benefits on the pieces or 
parcels of land benefited by such extension, and the amount of the 
assessment for such benefits against the same; and the court has 


power to hear and determine objections filed to the verdict and 
award, and to set aside or vacate the same, in whole or in part, when 
satisfied that it is unjust or unreasonable; but there seems to be no 
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jurisdiction given the District court thereby to say what lands, if 
any, are exempt; and no discretion appears to be given to the jury 
to leave out of their consideration any lands because the title to the 
same may be in a hospital, or even in the municipal government, 
or in any church society, or other institution which might be ex¬ 
empt from taxation. 

If the hospital is exempt, or if the District Commissioners, under 
the tenure by which the hospital, holds the said lands, are obliged 
to assume the assessment, then that question can be disposed of alter 
confirmation of the verdict; and, therefore, without deciding whether 
the hospital is required to pay these assessments, or is exempt from 
them, I am constrained to overrule the exceptions and to confirm the 
award, notwithstanding the argument of counsel in behalf of the 


hospital. 
Other exc 


•options by various owners of property ar - e filed, all of 
wnicn I may perhaps dispose of generally, without making special 
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remarks relating to each individual case. In brief, the objections 
are, that the jury assessed benefits caused by the extension of the 
railroad and the building of houses and other improvements in the 
neighborhood, and that they did not and could not have confined 
their assessment of benefits to the actual increase in value of the 
lands occasioned by the extension of Eleventh street only; and that 
for that reason the whole assessment should be set. aside. 

There are some difficulties, to he sure, in getting at exact justice 
in any case of this kind. The jury were fairly instructed what their 
duty was, and they honestly, in my judgment, endeavored to per¬ 
form that duty. Being relieved from the necessity of confining the 
assessment area to the 200-feet strip on each side of the street, they 
have in some instances gone beyond that, and they have also been 
relieved of the necessity of assessing any special amount, and have 
been told to .assess benefits only where benefits existed, and to the 
extent of their existence caused by the extension of the street. The 
fact that they had to look backward instead of looking forward to 
judge these benefits may not have been more difficult than in the 
ordinary case to assess benefits before they have actually accrued 
to the lands, because in either case there must be some latitude given 
for the exercise of judgment. 

Again it is claimed that the subdivisions made since the street was 
extended have affected the assessments wrongfully, because there 
have been combinations by which owners of lots have subdivided 
land and made the lots now front on Eleventh street which before 
were not fronting on Eleventh street, and that, no benefits should be 
assessed to those lands because of the purchase and subdivision since 
the street was extended. It may be true, and it therefore is pre¬ 
sumed. that such is the case, but I am unable to sec that the combina¬ 
tion or subdivision of the lands made since prevents the jury from 
saying that the lands themselves were benefited by the cx- 
47 tension of the street, even if no such changes had been made. 

If the subdivision or combination had not been made, the 
jury could possibly still have assessed tho ground on the supposition 
that it would be made, because such subdivision or combination 
would be the most advantageous use that could be made of the prop- 
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erty, and it might be presumed that the interest of the owners of the 
various properties benefited would induce them to make such use of 
it. 

At any rate, I am unwilling to disturb this verdict, by reason of 
any claims made by individual owners as to the amount of the as¬ 
sessment, because while it may be true that exact justice would re¬ 
quire a few dollars more or less to be taken off of some lots, and a 
few dollars more or less to be added to other lots, still it is the office 
of the jury to fix that amount, and unless that duty has been per¬ 
formed in such a way as to convince the court that the assessment 
is unreasonable and unjust, the court would not undertake to dis¬ 
turb the verdict and require a new jury to make a reassessment. 

If a new jury was empaneled at this time, it would still be further 
from the date of the extension of the street, and the new jury would 
be perhaps more embarrassed than the present jury has been in 
ascertaining the exact amount of benefit to the neighboring lands, 
caused by the extension of the street. 

On the whole case, therefore, I am disposed to overrule all the 
exceptions, and sign a decree confirming the verdict of the jury. 

JOB BARNARD, Justice. 


48 Order Finally Ratifying and Confirming Verdict of Jury. 

Filed May 6,1907. 


In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In re The Extension of Eleventh Street Northwest, in the 
District of Columbia. No. '>•">( ‘>, District Court. 

Upon motion of the Commissioners of the District of Columbia, 
the petitioners in the above-entitled cause, it is, by the court, this 
Oth day of May, A. I). 1907, adjudged, ordered and decreed, that the 
verdict and assessment of the jury returned and filed herein on the 
6th day of June, A. 1). 1900, be, and the same is hereby, finally rati¬ 
fied and confirmed, in all respects, notwithstanding the objections 
and exceptions tiled thereto, which are hereby overruled. 

Bv the Court :— 

JOB BARNARD, Justice. 

49 Motion of Rosa Will lack and Others for Allowance of Appeal. 

Filed Mav 14, 1907. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In the Matter of the Extension of Eleventh Street. No. 556. 

And now come respondents Rosa AVallaeh, Emily N. Wallaeh, 
Mary Alexander Mitchell and Rose Douglas Merriain, by their attor- 
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neys, and pray an appeal from the order passed herein on the 6th 
day of May, A. D. 1907, confirming the verdict of the jury found 
and filed in this cause on the 0th dav of June, A. D. 1906. 

MADDOX & GATLEY, 
Attorneys for Respondents. 

Appeal allowed, and bond for costs fixed at one hundred dollars. 

JOB BARNARD, Justice. 

Memorandum. 

May 27,1907.—Appeal bond filed. 


50 Order for Severance on Appeal of Rosa Wallaeh and Others. 

Filed June 3, 1907. 

In the Supreme Court of the District of Columbia. 

In the Matter of the Extension of Eleventh Street. No 556. 

This cause coming on for hearing on motion of Rosa Wallaeh and 
others for an order of severance, authorizing them to prosecute this 
appeal by them taken in this cause on the 14th day of May 1907, it 
is this 3d dav of June A. I). 1907, ordered that said Rosa Wallaeh 
and Emily X. Wallaeh, Marv Alexander Mitchell and Rose Doug¬ 
lass Merriam be and they are hereby authorized to prosecute their 
said appeal without regard to other persons interested in these pro¬ 
ceedings. 

By the Court: 

JOB BARNARD, Justice. 


Order Making Bill of Exceptions Part of Record. 

Supreme Court of the District of Columbia. 

Friday, June 1th, 1907. 

Session resumed pursuant to adjournment, present presiding, Jus¬ 
tice Job Barnard. 


51 In the Matter of the Extension of Eleventh Street. 

No. 556. 


Now comes here Rosa Wallaeh, Emily N. Wallaeh, Mary Alexan¬ 
der Mitchell and Rosa Douglass Merriam, and tender to the Court 
their bill of exceptions taken during the trial hereof, and pray that 
the same may be duly signed and made part of the.record, now for 
then, which is accordingly done. 
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52 Bill of Exceptions. 

Filed June 7,1907. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In the Matter of the Extension of Eleventh Street. No. 556. 

The bill of exceptions of Rosa Wallach, Emily N. Wallach, Mary 
Alexander Mitchell, and Rose Douglas Merriam, respondents, to 
the proceedings under the amended and supplemental petition 
of the Commissioners of the District of Columbia, tiled herein on 
the 9th dav of August. 

t j o 

Be it remembered that after the jury was sworn in this proceeding 
to assess benefits to abutting and adjoining lands by reason of the 
extension of Eleventh Street, as authorized by the act of Congress 
approved March 3, 1899, and before it entered upon a consideration 
of the matters involved in the said amended and supplemental peti¬ 
tion, the said respondents interposed the following pleas to said 
petition: 

“And now come respondents Rosa Wallach, and Emily N. Wal- 
lacli, Mary Alexander Mitchell and Rose Douglas Merriam, devisees 
of Jesse Brown deceased, and for pleas to the amended petition of 
the Commissioners of the District of Columbia filed herein on the 
9th day of August, 1904, say: 

“ 1. That the verdict of the jury of seven filed herein on the 

53 9th day of May, 1900, became and was a nullity as to lots 
then owned by respondent Rosa Wallach and the said Jesse 

Brown, then in life, on the filing by them in this cause of exceptions 
to said verdict, and that a reassessment of benefits, if any, to said 
lots can only be had under and in accordance with the act of Con¬ 
gress approved March 3, 1899, under which the proceedings in this 
cause were instituted, and that no proper step has or could have 
been taken in this cause since said proceedings were so instituted to 
set in motion the instrumentalities of the act of June 6, 1900, under 
which said petition was filed. 

“ 2. And for a further plea these respondents say that the cause 
of action set up in said petition tiled as aforesaid on the 9th day of 
August, 1904, did not accrue within three years next before the filing 
thereof. 

“ Wherefore these respondents pray judgment if the said Commis¬ 
sioners of the District of Columbia ought to have or maintain their 
aforesaid action against them predicated of the said petition filed in 
this cause on the 9th day of August, 1904.” 

But the Court, of its motion, overruled said pleas, to which action 
of the Court the said respondents, and each of them, by their coun¬ 
sel, then and there excepted, and prayed the Court to note the same 
upon its minutes, which was done. 
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After the jury was sworn in this proceeding, as aforesaid, and be¬ 
fore it entered upon a consideration of the matters entrusted 
54- to it, the Court, at the instance and request of the Commis¬ 
sioners of the District of Columbia petitioners, gave the follow¬ 
ing instruction: 

“ it is the duty of the jury to consider and assess the benefits which 
have resulted to the pieces or pa reels of' land on each side of Eleventh 
Street, Northwest, as extended from Florida Avenue to Lydecker 
Avenue, and the benefits which have resulted to any and all other 
pieces or parcels of land from the said extension; and in determin¬ 
ing the amounts to be so assessed against said pieces or parcels of 
land, the jury shall take into consideration the respective situations 
of the said pieces or parcels of land, and the benefits that they have 
severallv received from the extension of said Eleventh Street. Bv 

» t j 

extension oft lie streat the jury are to understand its establishment, 
laying out, and completion for all the ordinary uses of a public 
thoroughfare, or highway. 

To which instruction the said respondents, at the time it was re¬ 
quested and before it was given, by their counsel, severally objected ; 
and upon the overruling of said objections, and to the giving of said 
instruction, the said respondents, and each of them, by their coun¬ 
sel, then and there excepted, and prayed the Court to note the same 
upon its minutes, which was done. 

And the said respondents, by their counsel, requested the Court 
to give the jury the following instructions, and each of them: 

L The jury are instructed that in ascertaining whether or not 
any benefit has accrued to any piece or parcel of land abul- 
55 ting upon Eleventh Street extended,or in the vicinity thereof, 
tliev shall not take into consideration anv benefit which tliev 

• i i 

may find has accrued to such land subsequent to the laying out 
and establishing of said street. That is to say, that in levying assess¬ 
ments for benefits, if any the jury shall find, they shall not take into 
consideration the grading or paving of the street, nor any improve¬ 
ments or street car facilities thereon subsequent to the laying out of 
the street. In other words, the jury must find that the benefit upon 
which an assessment is based was the direct result of laying out and 
establishing the street, and no! the result of improvements since 
made either in or upon the street itself, or abutting nearby lands. 

“ 2. Jn estimating the benefits, if any, accruing to lands abutting 
upon and near Eleventh. Street as extended, by reason of such ex¬ 
tension, the jury should take as a standard of value the price paid 
per square foot ibr the lands condemned for the extension of said 
street, and for that purpose a certified copy of the award of damages 
for lands so taken, as set forth in the verdict of the jury filed herein 
on tile 20th of February 1000, may he offered in evidence. 

“3. Jn estimating the benefits, if any, accruing to lands abutting 
upon and near to Eleventh Street as extended, by reason of such 
extension, the jury may consider in connection with such, other evi¬ 
dence as may bo offered by the several parties in interest, the prices 
paid per square foot for the lands condemned for the extension of 
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said street, and for that purpose a certified copy of the award 

56 of damages for lands so taken, as set forth in the verdict of 
the jury filed herein on the 20th day of February, 1900, may 

he offered in evidence. 

“4. Such special improvements as water mains, sewers, curbs, 
gutters and sidewalks are usually assessed in other proceedings, and 
of course, any enhancement in value arising from that character of 
improvements and the macadamizing of the street in question, or 
any street crossing same, should not be taken into consideration as 
a basis of benefit in this case. 

“5. The jury are instructed that in estimating what benefits, if 
any, have accrued to any piece or parcel of land abutting upon or 
adjacent to said Eleventh Street, they are not at liberty to take into 
consideration any enhancement in value or benefit that has been 
given or accrued to such land by the grading of said street nor 
macadamizing the roadway of same; nor have they the right to base 
their assessments for benefit upon any enhancement in value, if .they 
find any, brought about by the laying of sidewalks, sewers, water- 
mains, gutters or curbs that have been placed in or upon said street: 
their solo right to levy an assessment against any piece or parcel of 
such land must be founded upon such benefits, if any, as have ac¬ 
crued to the land from the extension of the street only. And what 
is meant by extension is the condemnation of the land for public 
uses and locating said street by demarcation and boundaries and 
placing same upon the maps and plans of the District of Columbia 
as a public highway. 

But the Court refused to give said instructions, or any of 

57 them, to which refusal of the Court in each instance the said 
respondents, and each of them, by their counsel, then and 

there excepted, and prayed the Court to note the same upon its min¬ 
utes, which was done. 

At the hearing before the jury, and after evidence had been ad¬ 
mitted tending to show the prices at which some of said lands had 
been sold subsequent to the establishment, laying out and comple¬ 
tion of said extension for all the ordinary uses of a public thorough¬ 
fare or highway, the following proceedings, inter alia, were had on 
the 26th day of April, A. D. 1906: 

“ Mr. Maddox : I represent the owners of a good many lots in¬ 
volved in these proceedings and in their behalf desire to offer in 
evidence: 

“ First, So much of the verdict of the former jury as affects their 
lots, and shows the prices paid for lands taken, and the assessments 
as for benefits against lands not taken, or 

“ Second. The entire verdict of the former jury as rendered. 

“ Mr. Sinclair : If all the attorneys consent, I will agree that the 
entire verdict may be offered. I object to part, 

“ Mr. Brown : In behalf of parties whom I represent I object to 
any part of the former verdict being offered in evidence. 

“ The Chairman : The jury declines to receive the evidence on 
the ground that under the instructions of the Court they are not 
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allowed to consider any portion of the verdict of the former 
58 jury except such as relates to grade damages. 

“ Mr. Maddox : I ask to have the matter certified to the 

Court. 

“ Whereupon the above ruling was certified to the Court for its 
action thereon.” 

But the Court sustained the ruling of the Chairman of the jury, 
and declined to admit in evidence the proffered proofs, or either of 
them, to which action of the Court the said respondents, and each 
of them, by their counsel, then and there excepted, and prayed the 
Court to note the same upon its minutes, which was done. 

And thereupon, after the foregoing proceedings, which are hereby 
made a part hereof, and before the jury retired to consider of their 
verdict, the said respondents, and each of them, by their counsel, 
prayed the Court to sign and seal this their bill of exceptions and 
make the same a part of the record, to have the same force and effect 
as to each and every of the exceptions taken by the said respond¬ 
ents and each of them, and noted by the Court as aforesaid, as if the 
same had been set forth in a separate bill of exceptions signed and 
scaled by the justice presiding at the trial, which was granted; and 
accordingly, before the jury retired to consider of their verdict, the 
justice presiding signs and seals this the said bill of exceptions, to 
have the force and effect aforesaid, now for then, this 7th day of 
June, A. D. 1907. 

JOB BARNARD, Justice, [seal.] 

Settled bv consent: 

SAM. MADDOX, 

Ait’y for Rosa Wallach and Others. 

J. F. SMITH, 

Of Counsel for Petitioner. 

June 6,1907. 


59 Directions to Clerk for Preparation of Transcript of Record. 

Filed June 7,1907. 

In the Supreme Court of the District of Columbia. 


In ti-ie Matter of the Extension of Eleventh Street. No. 550, 

District Court. 


To the Clerk: 

In preparing the record for appeal of Rosa Wallach, Emily N. 
Wallach, Mary Alexander Mitchell and Rose Douglas Merriam from 
the order passed herein on the 0th day of May, 1907, please include 
therein the following, and no other, memoranda of the proceedings: 

Petition of District Commissioners, filed May 31,1899, with ac¬ 
companying map. (Copy enclosed.) 

Rule citing parties interested to appear. 

Order for summoning jury of seven. 
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Verdict of jury of seven, filed February 20, 1900, and all entries 
in schedules accompanying this verdict referring to lots in Todd 
and Brown’s subdivision, belonging to appellants, as follows: Lots 5, 
7 and 8, block 12, lots 4, 5, 7 and 8, block 13, lots 4 and 7, block 14, 
lots 4 and 6, block 15, lots 6,12 and 13, block 16, lots 5, 6, 7 and 9, 
block 17, and lots 4 and 5, block 18. 

Objections of land owners to verdict. (Memorandum.) 

Order setting aside verdict in part, passed July 3,1900. 

60 Appeal of District Commissioners from this order. (Memo¬ 
randum.) 

Mandate of Court of Appeals, filed July 22, 1903. 

Order of March 4, 1904, directing the summoning of a jury of 
twelve. 

Motion of Abner Greenloaf and others, filed June 17,1904. 

Order of June 17,1904, directing that further proceedings be had 
in accordance with act of Congress approved June 6,1900. 

Amended and supplemental petition of District Commissioners/ 
filed August 9, 1904. (Map to be furnished.) 

Order warning persons interested to appear, passed October 27, 
1904. 


Order directing Marshal to summon jury of seven, passed Febru¬ 
ary 9, 1906, and Marshal’s return thereto. 

Acceptance of jury. (Memorandum.) 

Pleas of Rosa Wallach and others. 


Verdict of jury filed June 6, 1906, and all entries in schedules ac¬ 
companying this verdict referring to the following lots in said Todd 
and Brown’s subdivision: Lots 16-23 Carpenter’s subdivision, block 
13; part of lot 4, by metes and bounds, and lots 46 to 53, Adam’s- 
Manufacturing Company’s subdivision, block 14, lots 4 and 6, block 
15, lots 12 and 13, block 16, and lots 79 to 92 Wardman’s subdi¬ 
vision, same block, lots 7 and 9, block 17 and lots 56 to 63, Ward- 
man’s subdivision, block 18. 

Exceptions to verdict, of Rosa Wallach and others, filed July 5, 
1906. 

61 Motion of Rosa Wallach and others to vacate so much of 
verdict as affects lot 9 block 17 of Todd and Brown’s subdi¬ 


vision, with accompanying affidavit. 

Opinion of the Court, filed May 6,1907. 

Order confirming verdict, passed May 6,1907. 

Appeal of Rosa Wallach and others. (Memorandum.) 

Filing of bond of Rosa Wallach and others. (Memorandum.) 
Order of severance, passed June 3,1907. 

Bill of exceptions, Rosa Wallach and others. 


Yours truly, MADDOX & GATLEY. 
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Order Extending Time to File Transcript of Record. 

Filed June 7,1007. 

In the Supreme Court of the District of Columbia. 


In the Matter of the Extension of Eleventh Street. No. 556, 

District Court. 


On motion of Rosa Wallach, Emilv N. Wallach, Marv Alexander 
Mitchell and Rose Douglas Mcrriam, by their attorneys, for an ex¬ 
tension of the time within which to hie in the Court of Appeals a 
transcript of the record on their appeal herein from the order passed 
in this cause on the 6th day of May, 1007, it is, this 7th day of June, 
1907, ordered that said motion be, and the same is hereby, granted, 
and the time for filing said transcript extended to the 15th day of 
August, 1907. 

By the Court: JOB BARNARD, Justice. 


63 Supreme Court of the District of Columbia, 

United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
62, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, In the Matter of the Extension of Eleventh 
Street, Northwest, No. 556, District Court, as the same remains upon 
the files and of record in said Court, 

In testimony ivhereof, I hereunto subscribe ray name and affix 
the seal of said Court, at the city of Washington, in said District, 
this 2d day of August, A. D. 1907. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. B GERMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 1815. 
Rosa Wallach et al., appellants, vs. The District of Columbia. Court 
of Appeals, District of Columbia. Filed Aug. 3, 1907. Henry W. 
Hodges, clerk. 
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JANUARY TERM, 1908. 


N(). 1815. 


ROSA WALLACII 


OTHERS, 


Appellants, 


vs. 


HENRY B. F. MACFARLANI) AND OTHERS, COMMIS¬ 
SIONERS OP THE DISTRICT OP COLUMBIA. 


ARGUMENT AND BRIEF IN BEHALF OF 

APPELLANTS. 


Statement of Facts. 

This was a. proceeding instituted in the Supreme Court of 
the District of Columbia by petition of the Commissioners 
of the District to condemn the land necessary for the exten¬ 
sion of Eleventh street, in accordance with an act of Con¬ 
gress approved March 3, 1899. The act provides that of the 
amount found due and awarded as damages for lands taken, 
not less than one-half thereof shall be assessed against lands 
abutting on the proposed extension and to a distance of 200 
feet on either side thereof. 
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The act further provides, in section 9, that the condem¬ 
nation proceedings shall be conducted “under and according 
to the provisions of chapter 11 of the Revised Statutes of the 
United States relating to the District of Columbia, which 
provide for the condemnation of lands in said District for 
public highways.” 

This chapter, commonly known as the “Highway Act,” 
contains elaborate provisions for the empaneling of jurors to 
award damages and assess benefits in condemnation proceed¬ 
ings. The two sections particularly affecting the questions 
now presented are the following: 


“Sec. 263. Tf the proper authorities or any owners of the 
land are dissatisfied with the verdict thus rendered, and no 
arrangement being made between them, the marshal shall 
be ordered to summon a second jury of twelve judicious, dis¬ 
interested men, not related to any one interested, to meet 
and view the premises, giving the parlies interested at least 
ten days’ notice of the time and place of meeting. And the 
marshal and jury shall proceed as before directed in regard 
to the first jury. 

“Sec. 264. The verdict of the second jury, signed by each 
of the jurors, or a majority of them, shall be returned to the 
proper authorities at their next meeting and recorded as final 
and conclusive, and the road shall then be declared a public 
road, and opened as such.” 


The petition was filed on the “1st day of May, 1899, and 
on the 16th of September following an order was passed di- 
rocting that notice of the proceeding be given interested 
parties by publication in the city papers. A jury of seven, 
as required by section 263 of the Highway Act, was subse¬ 
quently empaneled and sworn, and filed their verdict on the 
26th day of February, 1900. Practically all of the land- 
owners were dissatisfied with this verdict and filed excep¬ 
tions thereto. 


Pending a hearing on these exceptions and on the 6th of 
June, 1900, an act of Congress was approved, entitled “An 
act for the extension of Columbia road east of 13th street, 
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and for other purposes.” In this act the following provision 
relating to Eleventh street was incorporated: 

“The Commissioners of the District of Columbia are hereby 
authorized and directed to make application to the Supreme 
Court of the District of Columbia, holding a district court, 
for the final ratification and confirmation of the awards of 
the jury for and in respect to the land condemned for the 
extension of Eleventh street ; and said awards, when so rati¬ 
fied, shall be paid as provided by the act of March third, 
eighteen hundred and ninety-nine, anything in said act to 
the contrary notwithstanding. And in the event that the as¬ 
sessments for benefits levied by the jury in relation to said 
Eleventh street shall for any reason be declared void, the said 
Commissioners of the District of Columbia are authorized and 
directed to make application to said court for a reassessment 
of such benefits under and in accordance with the provisions 
of this act.” 


Shortly after the approval of this act, the Commissioners 
filed a motion in this cause asking for a confirmation of the 
verdict ot the jury of seven. This motion was confirmed in 
so far as the verdict awarded damages for lands taken, but 
so much of the verdict as levied assessments for benefits was 
vacated as “illegal, null and void.” From this order the 
Commissioners prosecuted an appeal to this court, and so 
much of the order as vacated the assessments for benefits was 
reversed, and the cause remanded for further proceedings 
“in conformity with the opinion and decree of the Court” 
(R., p. 12). 

When the mandate came down and on the 4th dav of 

i. 

March. 1004, an order was passed in the court below over¬ 
ruling a motion of the Commissioners “for confirmation of 
the assessments for benefits/’ on the ground that the prop¬ 
erty-owners were dissatisfied therewith, as appeared from 
their exceptions, and directing that if the Commissioners 
“desire to proceed further in the premises that they shall 
within a reasonable time make application to this court for 
directing the United States marshal to summon a jury of 
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twelve as provided by law.” From this order the Commis¬ 
sioners prayed an appeal in open court (R., p. 12). 

No steps seem to have been taken looking to a. prosecution 
of this appeal, but on the 17th day of June, 1904, an order 
was passed in the court below, by the same justice who had 
signed the order of March above referred to, and without 
notice to counsel for property-owners, directing the Commis¬ 
sioners to “proceed in the matter of the reassessment of 
benefits herein, in accordance with the terms and provisions 
of the act of Congress approved June 0, 1900.” 

This order recited that it was passed upon consideration 
of “the motion filed bv Abner Creenleaf and others on June 


7tli, A. D. 1904," though no such motion was filed in the 
cause by the counsel named as representing “said owners” 
(R., Cause No. 1833, p. 35). 

Thereafter, on the 9th day of August. 1901, “an amended 
and supplemental petition” was filed in the cause by the 
Commissioners, which recited the proceedings bad and taken 
under their previous petition, the order of March 4, 1904 
(omitting, however, so much of this order as directed the 
summoning of a jury of twelve), section 12 of the act of 
June 0, 1900, and the order of June 17, 1904, directing that 
further proceedings for the reassessment of benefits be taken 
in accordance with the terms and provisions of the act of 
June 6, 1900. The petition prayed for the summoning of 
a jury of seven ("R., pp. 14, 15). 

On the 27th of October, 1904, an order of publication was 
passed, followed by a further order, on the 9th of February, 
1906, directing the marshal to summon a jury of “seven 
judicious, disinterested men * * * to reassess the bene¬ 

fits resulting from the extension of Eleventh street, in ac¬ 
cordance with the provisions of the act of Congress ap¬ 
proved June 6, A. D. 1900” (R., pp. 16, 17). 

To this amended petition the appellants pleaded (1) that 
proceedings for the reassessment of benefits, if any, to their 
land could only be had under the act of March 3, 1899; 
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and (2) that the cause of action set up in the amended peti¬ 
tion did not accrue within three years next before the filing 
thereof, to wit, on the 9th day of August, 1904 (R., p. 18). 

These pleas were overruled, and exceptions were noted 
and allowed by the justice presiding (R,, p. 39). 

After the jury was sworn, but before any testimony was 
taken, appellants requested the court to give the jury cer¬ 
tain instructions, hut the court refused so to do; whereupon 
exceptions were noted and allowed (R., p. 41). 

At the hearing before the jury, and after evidence had 
been adduced tending to show the prices at which some of the 
lands had been sold subsequent to the establishment of the 
extension as a public thoroughfare, counsel for appellants 
offered in evidence so much of the verdict of the former jury 
as affected their lots and showed the prices paid for lands 
taken and the assessments for benefits against lands not 
taken; but the court declined to admit the proposed evi¬ 
dence, to which ruling of the court exceptions were noted 
and allowed (R., pp. 41, 42). 

On the lfitli of June, 1906, the verdict of the second jury 
of seven was filed (R., p. 19), 

To this verdict appellants tiled exceptions, on the ground 
that the findings of the iurv, in so far as they affected their 

n 9- - i-' 

lands, were “each and all unjust, unreasonable, excessive and 
tend to the confiscation of these exceptants’ property” (R., 
p. 23), 

Appellants also filed a motion to vacate and set aside the 
assessment against lot 9, block 17, amounting to $2,000, on 
the ground that it “was grossly unjust, unreasonable, exorbi¬ 
tant and excessive, and out of all proportion to any possible 
benefit resulting to said lot from the extension of Eleventh 
street.” 

This motion was supported by the affidavit of Henry Rozier 
Dulany, a real-estate broker of fifteen years’ experience, 
which showed that after part of the lot had been taken for the 
extension, what remained was irregular in shape and “not 
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available for any sort of subdivision without great loss of 
ground.” 

This affidavit also showed that for the part of the lot taken 
the District had paid sixty cents per square foot, and that he 
had been trying ever since, without success, to sell the re¬ 
mainder of the lot for that price (E., p. 25). 

On the 6th of May, 1907, an order was passed ratifying and 
confirming the verdict in all repccts, “notwithstanding the 
objections and exceptions filed thereto, which are hereby 
overruled” (ID, p. 37). 

From this order of confirmation appellants prayed and were 
allowed an appeal to this court (R., pp. 37, 38). 


Assignment of Errors. 

The court below erred: 

1. In overruling the exceptions of appellants and confirm¬ 
ing the verdict. 


2. In overruling appellants’ first plea, to the effect' that a 
reassessment of benefits could legally be made only under 
and in accordance with the act of March 3, 1899. 


3. In overruling the plea, of the statute of limitations. 


4. In declining to permit appellant# to show the prices 
paid for so much of their land as was taken for the extension 
of Eleventh street. 


5. In refusing to instruct the jury as requested by appel¬ 
lants in their first, second, third, fourth, and fifth prayers 
(R., pp. 40, 41). 
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ARGUMENT. 

I. 

The exceptions of appellants to the verdict of the 
second jury of seven and their motion to vacate so 
much thereof as pertained to lot 9, block 17, should 
have been sustained. 


At the inception of these proceedings appellants owned 
many lots affected by the extension of Eleventh street. The 
ownership of these lots is indicated in the map (R., pp. 2, 3) 
by the designation “R. Wallaeh, .J, Brown.” After the verdict 
of the first jury was set aside and before the verdict of the 
second jury was returned, some of these lots were sold with¬ 
out any guaranty against apprehended benefit assessments in 
these proceedings; others were sold with such a guaranty. 

Wherefore appellants filed exceptions to such parts of the 
verdict of the second jury only as charged assessments for 
benefits against the following lots, all in Todd and Brown’s 
' subdivision: Part of lot 4, block 14; part of lot 6, block 16; 
lot 9, block 17, and lot 4 and part of lot 5, block 18. 

Against part of lot 4, block 14, containing 4,935.75 square 
feet, there was an assessment by the first jury of $519 (R., 
p. 6), or but little more than ten cents per square foot. The 
same jury assessed against lot 3, block 14, containing 7,500 
square feet, the sum of $300. or at the rate of four cents per 
square foot. Though these lots belonged to different own¬ 
ers at the inception of these proceedings and down to June, 
1906, the second jury make the following entirely unreason- 
■ ablo and unaccountable finding against them (R., p. 20): 


“Against a part of block 14, Todd and Brown’s subdi¬ 
vision: Beginning at the southwest, corner of lot 2, in said 
block 14, as recorded in Levy Court No. 2, p. 24, surveyor’s 
office, D. C., thence northerly along the west line of said lot 




2; thence at right angles thereto and westerly 74.17 feet to 
Eleventh street; thence southwest 151.00 to*a point 91.64 
feet from the beginning, thence to the place of beginning, 
J. B. Lybrook, owner; amount assessed as benefits, $1,500.” 

This is at the rate of about twelve cents per square foot, 
an increase of $681, or more than 80 per cent, over the 
benefit found by the first jury. 

Appellants sold the part of lot 4 belonging to them in 
June, 1906, less than a month before the verdict was filed, 
with a guaranty against assessments in these proceedings, 
the only possible way in which any sale could have been 
effected. Who now is to apportion the “lump sum” of 
$1,500 as between appellants and the owner of the adjoining 
lot? This question the courts may be called upon to decide 
if the assessment is sustained, and a method of distribution 
can be judicially determined. 

Again, it will be observed that the description of “part of 
block 14,” after fixing a starting point, continues: “thence 
northerly along the west line of said lot 2,” but it does not 
designate the length of this particular boundary line or how 
far “northerly” it extends. Then we are carried over to 
Eleventh street, and “thence southwest 151.00 to a- point 
91.64 feet from the beginning;” but there is nothing to in¬ 
dicate whether the figures “151.00” represent inches, feet, or 
yards. 

V 

This particular assessment is clearly void for uncertainty 
in the description of the land, and should have been so 
declared, without reference to any other question of law 
or fact presented in the case. 

Since these proceedings were instituted, and several years 
after the first verdict was returned, appellants sold (he part 
of lot 6 in block 16, Todd and Brown’s subdivision, with a 
guaranty against any assessment as for benefits in these 
proceeding's. The same purchaser also bought lot 7, next 
adjoining on the west, and then subdivided the land into 
fourteen lots, fronting on Eleventh street, and numbered 
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them 79 to 92. Against these lots there is an aggregate as¬ 
sessment of $2,900 (R., p. 22). 

The part of lot 6 belonging to appellants contained 4,167 
square feet. Against this the first jury levied an assessment 
of $246, or at the rate of six cents per square foot. Lot 7 
contained 14,167 square feet, and this the first jury found to 
be benefited to the extent of $1,399, or at the rate of about 
ten cents per square foot. The sum of the two assessments 
is $1,643. This amount the second jury increased to $2,900, 
nearly 80 per cent. 

But the most glaring illustration of (he utter disregard 
shown by the second jury for the rights of property-owners 
is found in the assessment they put upon lot 9, block 17, of 
Todd and Brown’s subdivision. This lot originally had a 
frontage of 37 feet on Kenvon street. Of this frontage 19 
feet were taken in the extension of Eleventh street, leaving 
the lot triangular in shape and “not available for any sort 
of subdivision without great loss of ground.” For the part 
thus taken in 1900, the District paid sixty cents per square 
foot, the market value of the ground at the time. Mr. 
Dulany, a real-estate broker of large experience, says that 
lie has made every reasonable effort, to sell the rest of the 
lot since Eleventh street was extended at the same rate 
(sixty cents per square foot), but has been unable to do so 
(R., p. 25). This is manifestly because of the irregular 
shape in which the lot was left when Eleventh street was 
extended. 

And yet the second jury says it was benefited, by being 
thus cut up, to the extent of twenty-four cents per square 
foot, and proceeds to levy an assessment against it of $2,000. 

The first jury estimated the benefit likely to accrue to this 
part of lot 7 at $1,200, a piece of riotous guesswork; but 
this second combination of “seven judicious, disinterested 
men” (?) increases this estimate 60 per cent, in the very 
teeth of the showing, clearly made, that the unshapely bit of 
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land left to appellants will not sell for as imieli now as the 
rectangular portion taken was sold for seven years ago. 

.Again, since these proceedings were instituted the pari of 
lot 11, block 17, not taken in llie extension, and all of lot 12, 
in the same block, were sold to one ITarry AYardman and by 
him subdivided into lots numbered 58 to 01. They contain 
in the aggregate 11.058.5 square feel, and against them this 
second jury returns an assessment of $1,450, or at the rate 
of 13.1 cents per square foot. That appellants' lot, just 
across Eleventh street, irregular in shape and not available 
for subdivision, should have been assessed nearly twice as 
much, or at the rate of more than twenty-four cents per 
square foot, suggests a degree of inequality that “strongly 
leans to confiscation/ 7 

Against lots 4 and part of 5, block 18, recently subdivided 
into lots 55 to 03 (R., p. *22) the second jury levies an as¬ 
sessment of $1,450, an increase of more than 25 per cent, 
over the verdict of the first jury, which was $1,188, with no 
apparent reason for the increase. 

These several assessments of appellants’ lands, to which 
objections were filed (R.. p. 28), are clearly “unjust, un¬ 
reasonable, and excessive’ 7 and should have been set. aside 
in the court below. To confirm them was error of which this 
court should take cognizance. 

The new verdict so abounds in minor inequalities and in¬ 
congruities as to compel the conclusion that, although the 
members of the second jury may have been “disinterested 
men, 77 they were clearly not “judicious.” 

Without unduly prolonging this discussion hv an analy¬ 
sis of the verdict as an entirety, the attention of the court 
is invited to the following items of assessment: 

(a) Lots 2, 3, and all of 4 not taken for Eleventh street, 
block 16, Todd and Brown's subdivision, were subdivided 
into lots 93 to 104, with a public alley ten feet wide, Feb¬ 
ruary 20, 1906. Lots 96 to 103, containing 11,017 square 
feet, are assessed $1,700, or at the rate of 15.4 cents per square 
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fool. Lots 11 and 12, in the same block, immediately ad¬ 
joining on the north, with like street frontage and contain¬ 
ing 14,395.5 square feet, are assessed but $1,200, or 8.3 
cents per square foot. 

(I>) Subdivision lots 98, 94, 95, and 104, containing 
7,350 square feet, are assessed $100, while lot 13, immediately 
north and containing 7,500 square feet, is assessed but $50. 


Or, stated differently: 

(c) Subdivision lots 98 to 104, containing 18,307.5 square 
feet, are assessed for a total sum of $1,800, being at the rate 
of 9.8 cents per square foot, while original lots 11, 12, and 
13, adjoining on the north and similarly situated in respect 
of street frontage, containing 21.895.5 square feet, are as¬ 
sessed but $1,250, or at the rate of 5.7 per square foot. 

Such inequalities violate the cardinal principle—uni¬ 
formity—underlying every fair and just system of taxation. 
It is “substantial injustice” and “manifestly wrong”—the two 
elements which induce courts of justice to set aside verdicts 
in such cases. 


II. 

When objections to the verdict of the first jury of 
seven were filed by appellants and other land-owners, 
no further proceedings in this cause could be taken 
by the District authorities except as provided by the 
act of March 3,1899. 

This question was raised by appellants’ first plea to the so- 
called amended petition of the Commissioners of the District, 
filed August 9, 1904 (R., p. 14). The plea was overruled and 
an exception duly noted (R., p. 9). 

It is also raised on the appeal from the order confirming 
the verdict of the second jury of seven (R., p. 38). 
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The act. of March 3, 1899, provided that proceedings for 
land needed for the extension of Eleventh street should be 
“under and according to the provisions of chapter 11 of the 
Revised Statutes of the United States relating to the District 
of Columbia.” 

Chapter 11, thus referred to as providing the machinery, 
contains elaborate provisions for the condemnation of lands 
in the District for public highways. The sections of the act, 
which are material in the hearing of this appeal are the fol¬ 
lowing : 


“Sec. 263. If the proper authorities or any owners of the 
land are dissatisfied with the verdict thus rendered, and no 
arrangement being made between them, the marshal shall be 
ordered to summon a second jury of twelve judicious, disin¬ 
terested men, not related to any one interested, to meet and 
view the premises, giving the parties interested at least ten 
days’ notice of the time and place of meeting. And the 
marshal and jury shall proceed as before directed in regard 
to the first jury. 

“Sec. 264. The verdict of the second jury, signed by 
each of the jurors, or a majority of them, shall be returned 
to the proper authorities at their next meeting and recorded 
as final and conclusive, and the road shall then be declared 
a public road and opened as such.” 


Under section 263 the verdict of a jury of seven is merely 
tentative; it becomes a nullity “if the proper authorities or 
any owners of the land are dissatisfied” with it. On (he 
incoming of objections, the court is powerless to either con¬ 
firm or reject'tiie verdict, for the law is mandatory and says 
when dissatisfaction with such a verdict is indicated “the 
marshal shall be ordered to summon a second jury of 
twelve,” &c. The matter of awards of damages and assess¬ 
ments of benefits, as found by a jury of seven, and whether 
reasonable or grossly excessive, is not the subject of review 
by the court. That is left by the statute to rest exclusively 
with the proper authorities and the land-owners. Tf they 
are satisfied, the verdict stands; if cither is dissatisfied, the 


marshal shall summon a second jury of twelve, and their 
verdict shall be recorded ns fined and conclusive (section 
264). 

The general principle applicable to municipalities seeking 
to levy arid collect special taxes without pursuing statutory 
requirements is well stated as follows: 


“A municipality cannot enforce a charge against the prop¬ 
erty of one of its citizens for local improvements unless it is 
able to show that it has proceeded according to law by taking 
substantially all of the initial steps which the law prescribes 
as necessary to create the charge. If it fails to do something 
which the law intended to be done for the protection of the 
citizen, and to prevent the imposition of an undue burden 
upon his property, an omission of this sort ought not be 
looked upon as a mere informality or irregularity in the 
course of the proceedings, but should rather be regarded as a 
failure to do some necessary act which rendered (lie subse¬ 
quent acts invalid and the charge unenforceable.” 


Allen vs. City of Davenport, 132 Fed. Rep., 215. 


Sections 263 and 264 of the Revised Statutes have several 
times received (he consideration of this court, first in— 
Brown vs. Macfarland, 19 App. D. C., 525. 


In that case this court held that when dissatisfaction was 
expressed with the verdict of a jury of seven, proceeding 
under the Ilighwav Act, the submission of the matter of 
condemnation to a jury of twelve was an '‘express mandate of 
the statute which the court could not disregard, and that it 
was the duty of the authorities to have the second jury sum¬ 
moned. In the opinion of the court, announced by the late 
Chief Justice, it is said (pp. 530. 531): 


“The owners of lands proposed to be condemned are placed 
in the position of defendants or opponents of the proceeding 
of condemnation; and consequently all affirmative acts pre¬ 
scribed by the statute in perfecting the proceeding must be 
shown to have been complied with by the parties authorized 
to take and prosecute the proceeding. The whole proceeding 
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is strictly statutory, and it must be affirmatively shown that 
all the provisions of the statutes that apply to the proceedings 
have been substantially complied with. Otherwise the whole, 
'proceeding would he void and without effect.” 


This ruling was affirmed in Todd vs. Macfarland, 20 App. 
D. C., 180, where it is said that the filing of exceptions to the 
verdict of a jury of seven was sufficient evidence of dissatis¬ 
faction, and it thereupon “at once and without -more” became 
necessary that a jury of twelve should be summoned. 


The ruling was further considered and affirmed in Mac¬ 
farland vs. Sauhders, 25 App. D. C., 438. 

Tn this case the verdict of a jury of seven was confirmed 
notwithstanding exceptions filed by dissatisfied land-owners. 
The court say at page 442: 


“Were all the provisions of such statutes substantially com¬ 
plied with? If not, under the authority of the case last re¬ 
ferred to (Brown vs. Macfarland) wo must hold that the de¬ 
cree or order of October 2, 1901, was not merely voidable, 
but void, bv reason of the fact that it is not controverted that 
a second jury of twelve was not summoned, as required by the 
statute applicable to the proceeding.” 


The point under discussion was considered and passed upon 
in this case in a former appeal, brought here by the District 
Commissioners and reported in 19 App. 1). C., 531. The ap¬ 
peal was taken from an order of the late Chief Justice Bing¬ 
ham, entered on the 3d day of July, 1900, on motion of the 
Commissioners, “filed under the act of Congress approved 
June 0, 1900, to confirm the verdict, award and assessment 
of the jury heretofore filed herein.” By this order the court 
confirmed so much of the verdict as awarded damages for 
lands taken, but “decreed that the several assessments for 
benefits made, returned, and levied by the jury in the afore¬ 
said award filed in this cause be, and they are hereby, de¬ 
clared illegal, null and void, and the same are hereby set 
aside and vacated” (R., p. 9). 

The act of June 0, 1900, thus referred to, is entitled “An 
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act for the extension of Columbia road east of Thirteenth 
street, and for other purposes.” In it was incorporated a 
provision relating to Eleventh street as follows: 

“The Commissioners of the District of Columbia are 
hereby authorized and directed to make application to the 
Supreme Court of the District of Columbia, holding a dis¬ 
trict court, for the final ratification and confirmation of the 
awards of the jury for and in respect to the land condemned 
for the extension of Eleventh street ; and said awards, when 
so ratified, shall be paid as provided in the act of March 
third, 1899, nothing in said act to the contrary notwith¬ 
standing. And iu the event that the assessment for benefits 
levied by the jury in relation to said Eleventh street shcdl 
for an>/ reason be declared void, the said Commissioners of 
the District of Columbia are authorized and directed to make 
application to said court for a reassessment of such benefits 
under and in accordance with the provisions of this act.” 

On the part of the appellees on the former appeal it was 
contended that the order of Mr. Chief Justice Bingham in 
declaring the assessments for benefits to be illegal and void 
set in motion the instrumentalities of the act of June (5, 
1900, and that no further proceedings could be had in the 
cause under the act of March 3, 1899, not. even by way of 
■appeal from the order itself. Thi’s contention was stren¬ 
uously opposed by the corporation counsel, who say in their 
brief, at page 4: 

“The order was made after the decision of this court in 
Davidson vs. Wight, but before the decision of the Supreme 
Court of the United Stales on the appeal prosecuted to re¬ 
view the decision of this court. The Supremo Court of the 
United States, in Davidson vs. Wight, on April 29, 1901, iu 
considering the proceedings therein had under the same act, 
sustained the verdict of the jury assessing benefits on ad¬ 
jacent property. As this case is of identically the same 
nature, and as the unconstitutionality of the law under which 
the proceedings were had was the sole ground for the de¬ 
cision of the court below, it is respectfully submitted that so 
much of the decree of the Supreme Court of the District of 
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Columbia as vacated the assessment should be set aside and 
said court directed to confirm the verdict and award of the 
jury in that respect.” 

This brief was filed in this court on the 16th day of May, 
1901. But, seemingly not content with the argument and 
apparently apprehensive of the serious nature of appellee’s 
contention, the corporation counsel, on the 17lh day of Feb¬ 
ruary. 1902, filed in the cause a supplemental brief, wherein 
file point under consideration was more elaborately discussed. 
(Sec Records and Briefs, vol. 87, first case.) 

With this contention, so strenuously urged, the court 
agreed in an opinion by Mr. Justice Morris, who says, p. 
537: 

“There is, however, a third consideration, which we can¬ 
not ignore in the disposition of this case. By the act of 
Congress of June 6, 1900, already mentioned, it was pro¬ 
vided that if for anv reason the assessments for benefits 
should be declared void, the Commissioners should make ap¬ 
plication to the court for reassessment. This evidently has 
no reference to the invalidity consequent upon judicial de¬ 
cision of the unconslilutionality of the act of Congress of 
March 3, 1899, for there could then of course be no lawful 
reassessment, since the foundation for the whole proceed¬ 
ing would fail. The holding of this court that the act of 
March 3, 1899, was unconstitutional did not therefore avail 
to set in motion the instrumentalities of the act of June 6, 
1900, for reassessment. And when the Supreme Court of 
the United States held the act of 1899 to be a constitutional 
and valid exercise of legislative authority, all reason for re¬ 
assessment under the act of 1900 vanished. Nevertheless, 
by the discordant tenor of judicial decision the appellees 
were induced to forego a right which should now be restored 
to them, that of summoning a second jury of assessment 
.under chapter 11 of the Revised Statutes of the l T nited Stales 
for the District.of Columbia, under which these proceedings 
were instituted and have been prosecuted, if they now de¬ 
sire to avail themselves of that right.” 

Here is a clear, and unmistakable, enunciation of this 
court, having before it and under consideration at the time 
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the act of June 6, 1900, and its effect upon the act of March 
3, 1899, that the proper course of proceeding for completing 
the condemnation of lands for the extension of Eleventh 
street was to summon a second jury, a jury of twelve, em¬ 
paneled under the Highway Act. This is denominated a 
right of the land-owners, enuring to all persons who filed 
objections to the verdict of the jury of seven. To this judg¬ 
ment the land-owners yielded a willing acquiescence, as in 
duty bound. But the corporation counsel, not relishing a 
decision which they had so earnestly striven for, advocated 
in the court below the discarded contention of the appellees 
in the former appeal and persuaded that court to pass an 
order directing that further proceedings in the case be taken 
under the act of June 6, 1900. 

The mandate sent down from this court leaves no room 
for hesitation or doubt. It is as follows: 

“You, therefore, are hereby commanded that such fur¬ 
ther proceedings be had in said cause, in accordance with 
the opinion and decision of this court, as according to right 
. and justice and the laws of the United States ought to be 
had, the said appeal notwithstanding” (R., p. 12). 


On a first consideration of this mandate and on the 4th 
of March, 1904, the court below passed an order directing 
that if the District Commissioners desired “to proceed fur¬ 
ther in the premises, that they shall within a reasonable 
time make application to this court for directing the United 
States marshal to summon a jury of twelve as provided by 
law.” From this order an appeal was taken by the Com¬ 
missioners (R., p. 12). 

But, without prosecuting this appeal or applying for a 
rescission of the order of March 4, 1904, counsel for the 
Commissioners, on the 17tli of June, 1904, procured an order 
directing that further proceedings be had “in accordance 
with the terms and provisions of the act of Congress ap¬ 
proved June 6, 1900.” As far as appears of record, this 
order was obtained without notice to land-owners whose 
8 
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interests were vitally affected 1 hereby. Having thus secured 
the option of proceeding, at their pleasure, either under the 
act of March 3 ; 1809, or the act of June (5, 1900, the Com¬ 
missioners chose the latter, although this court had pre¬ 
viously told them that the land-owners had the riyhl to have 
assessments of their lands as for benefits made by a jury of 
twelve, as provided by the act of March 3, 1(899. 

Thereupon an “amended and supplemental petition” was 
filed on the 9th of August, 190-1, and ncarlv two voars later 
a jury of seven was summoned. The verdict of this jury 
was filed on June 6, 1900. 


This was in direct violation of (lie mandate of this court 


sent down oil the former appeal, although the power of the 
court below was limited to further proceeding with (lie cause 


in strict accordance with the mandate. 


In support of so plain a. proposition il seems almost un¬ 
necessary to cite authorities, and one or two onlv will be re- 

c 1 

ferred to. where the rule applicable to such contingencies is 
clearly enunciated by the Supremo Court. 

Tn Durant rs. Essex Co., 101 1 ? . ft, 555, 55(5, speaking on 
this subject, the Supreme Court sav, by Mr. Chief Justice 
Waite: ' 

“On a mandate from this court affirming a decree, the 
circuit court can only record our order and proceed with (he 
execution of its own decree as affirmed. It has no power to 
rescind or modify what we have established. * * * The 

result of the appeal to us was an affirmance of what had been 
done below. After the appeal had been taken, the power of 
the court over its own decree was gone. All it could do after 
that was to obey our mandate when it was sent down. We 
affirmed its decree and ordered execution. Wo migl.it have 
ordered a modification so as to declare that the dismissal 
should be without prejudice. We did not do so. The cir¬ 
cuit court had no power after that to do what we might have 
done and did not do.” 

The question was further and exhaustively considered in a 
case going up from the Supreme Court of the District, sitting 
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in general term, In re Washington & Georgetown R. R. Co., 
140 U. S., 91. 

A writ of mandamus was sued out, directed to the Supreme 
Court of the District of Columbia, on the ground that it had 
entered up interest on a judgment ex delicto contrary to the 
mandate of the Supreme Court. The latter court say: 


“The command of the mandate of this court, ‘that such 
execution* and proceedings be had in said cause as according 
to right and justice and the laws of the United States ought 
to be had, the said writ of error notwithstanding/ did not 
authorize the general term of the Supreme Court of the Dis¬ 
trict to depart in any respect from the judgment of this 
court. Under these circumstances, the general term had no 


authority to make its order of June 9, 1890. in regard to in¬ 
terest on the judgment.' 7 


It was further said in the case: 


“The principle has been well established, in numerous 
cases, that, on a mandate from this court containing a spe¬ 
cific direction to the inferior court to enter a specific judg¬ 
ment, the latter has no authority to do anything but to ex¬ 
ecute the mandate" (citing eases). 


The course pursued in the court below has placed (he ap¬ 
pellants here in the anomalous position of appealing from 
what was in fact a decision of this court on a former appeal 
in the case. 


The judgment of thb court, that further proceedings in 
the cause must he had in accordance with the act of March 
o, 1899, was promulgated during the April term, 1902. 
An appeal was duly taken, but dismissed on the first of De¬ 
cember, 1902. It has therefore become a final judgment, 
and, right.or wrong, is now the law of this case. Even this 
court is without power to reverse, annul, or modify that judg¬ 
ment. This has been conclusively settled by the Supreme 
Court of the United Stales in numerous cases. 
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In Sibbald vs. United States, 12 Peters, 492, the court, 
speaking by Mr. Justice Baldwin, said: 


“No principle is better settled, or of more universal appli¬ 
cation, than that no court can reverse or annul its own final 
decrees or judgments for errors of law or fact after the terms 
in which they have been rendered * * * unless for 

clerical mistakes, or to reinstate a case dismissed by mistake; 
from which it follows that no change or modification can 
be made which may substantially vary or affect- it in any 
material thing. * * * 


“When the Supreme Court- have executed their power in a 
ease before them, and their final decree or judgment requires 
some further act to be done, it cannot issue an execution, but 
shall send a special mandate to the court below to award it. 
Whatever was before the court and is disposed of is con¬ 
sidered as finally settled. The inferior court is bound by the 
decree as the law of the case and must carry it into execution 
according to the mandate. Thev cannot varv it, or examine 
it for any other purpose than execution, or give any other or 
further relief, or review it upon any matter decided on ap¬ 
peal for error apparent, or intermeddle with it, further than 
to settle so much as has been remanded. * * * On a sub¬ 
sequent appeal nothing is brought up but the proceeding 
subsequent to the mandate.” 


In Bronson vs. Schulten, 104 U. S., 410, 415, Mr. Justice 
Miller, speaking for the court, said: 

“In this country all courts have terms and vacations. The 
time of the commencement of every term, if there be half a 
dozen a year, is fixed by statute, and the end of it by the 
final adjournment of' the court for that term. That is the 
case with regard to all the courts of the United States, and if 
there be exceptions in the State courts they are unimportant. 
It is a general rule of the law that all the judgments, decrees, 
or other orders of the courts, however conclusive in their 
character, are under the control of the court which pro¬ 
nounces them during the term at which they are rendered 
or entered of record, and that they may then be set aside, 
vacated, modified or annulled by that court. But it is a rule 
equally well established that, after the term has ended, all 
final judgments and decrees of the court pass beyond its con¬ 
trol, unless steps be taken during that term, by motion or 
otherwise, to set aside, modify or correct them; and if errors 




exist, they can only be corrected by such proceedings by a 
writ of error or appeal as may be allowed by the court which, 
by law, can review the decision. So strongly has this prin¬ 
ciple been upheld by this court that, while realizing that 
there is no court which can review its decisions, it has in¬ 
variably refused all applications for rehearing made after 
the adjournment of the court for the term at which the 
judgment was rendered. And this is placed upon the ground 
that the case has passed beyond the control of the court.” 

Cited with approval in Phillips vs. Negley, 117 U. S., 665, 
672, where the Supreme Court decided that the Supreme 
Court of the District of Columbia could not set aside, even 
on a plain showing of fraud, accident, and mistake, its final 
judgments after the close of the term at which they were 
entered. 

In Supervisors vs. Kennieott, 64 U. S., 498, the court, 
speaking by Mr. Chief Justice Waite, said: 

“When this case was here on a former appeal, we decided 
that the mortgage in controversy was valid in favor of bona 
fide holders of the bonds it was given to secure, and that the 
complainants were entitled to a decree for the amount, of the 
bonds held by them (Kennieott vs. Supervisors, 16 Wall., 
468, 471). These questions are, therefore, no longer open; 
for it is settled in this court that whatever has been decided 
here upon one appeal cannot be re-examined in a subsequent 
appeal in the same case.” 

See also Corning et al. vs. The Tracy, &e., Factory, 
15 How., 451^ 466. 


Wherefore we submit that appellants’ plea in bar of pro¬ 
ceeding under the act of June 6, 1900 (R., p. 19), should 
have been sustained and the Commissioners of the District re¬ 


quired to proceed as directed by the mandate of this court. 
It follows that the verdict of the second jury of seven must be 


set aside, vacated, and for nothing held. 


(Note.— The third assignment of error—the overruling of 
the plea of the statute of limitations—is so elaborately dis¬ 
cussed in the brief of counsel for appellants in case No. 1833, 
that we deem a farther discussion entirely unnecessary.) 




The jury should have been permitted to consider, 
in connection with other evidence offered, the prices 
paid by the District for lands needed and condemned 
for the extension of Eleventh street. 


As appears by the record (R., pp. 4, 5), the first, jury of 
seven spent three months investigating the market value of 
the lands in that section of the District just before the street 
was opened. Necessarily this involved an inquiry into then 
recent sales on intersecting streets at or near the proposed 
extension, and these sales constituted the standard of valua¬ 
tion, for the jury were instructed not to consider any en¬ 
hancement in value which might result to those lauds bv the 

n t 

opening of the new street. To this verdict exceptions were 
filed by land-owners, aimed entirely at the alleged extrava¬ 
gance of the assessments. The District authorities, on the 
other hand, were satisfied with the award of damages and 
filed no exceptions to the verdict. So it appears that the 
land-owners and the public authorities are all agreed that the 
valuation of the lands needed and subsequently taken for the 
extension, thus made by the jury, was fair and reasonable. 

But on the incoming of objections by the land-owners the 
verdict became a nullity (Brown r.s\ klaof'arland, mtpnt). 
Without further proceedings, the lands could not have been 
condemned, nor could (he District have been compelled to 
pay the price fixed by the jury at the suit of any land-owner. 
The quasi-eompulsory negotiations between them were tem¬ 
porarily at an end, but the District authorities had still the 
right to ask for a new jury, a jury of twelve, and another val¬ 
uation of the lands. They did not avail themselves of this 
option possibly fearing that a second jury would rate the 
lands at a higher figure. 

Instead, as it is fair to assume, the Commissioners were 
instrumental in procuring the passage of the act of June (!, 
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1900, giving them authority to pay the prices ascertained 
and fixed by the jury, which the land-owners were willing 
•to accept and did subsequently accept. Ho eager were the 
authorities to get the lands at these prices that they were 
willing to postpone a reassessment of benefits. 

Here, (lien, is the starting point for ascertaining the 
benefits resulting from the extension. On the one hand, 
land-owners would he estopped from asserting that they 
parted with their lands at less than their market value for 
the purpose of minimizing benefits, and, on the other hand, 
the authorities would not be heard to say, for the purpose of 
increasing benefits, that more had been paid for the lands 
than thev were actually wort.li at the time. In other words, 
as between appellants and the District authorities, a basis 
for ascertaining benefits was agreed upon from which neither 
party could recede. 

To illustrate: At. the inception of the proceedings appel¬ 
lants owned all of lot 4, in block 14, of Todd and Brown’s 
subdivision. About one-third of the lot was needed for the 
street, extension and purchased by the District for $1,282, or 
at the rate of fifty cents per square foot (R., p. 5). The rest 
of the lot was sold to other parties, while the jury were con¬ 
ducting their inquiries, at a slight, advance over what the 
District had paid. This difference marked the only possible 
benefit that resulted, or could result, to appellants by reason 
of the extension, for it cannot be presumed that after waiting- 
six years for a purchaser they did not sell at the highest 
obtainable price; and if the jury, in estimating the benefit to 
the lot, exceeded this difference, their verdict is so far forth 
unfair and is the legal equivalent of taking appellants’ prop¬ 
erly without rendering just compensation. 

The word “benefit,” as used in the street-extension acts, 
means, and can only mean, value added by the public im¬ 
provement; but increment can never be determined until 
initial value is ascertained. Initial value therefore becomes a 
and is the crucial fact to be proven. Of this the proffered 
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proofs wore not only the best, but the only, available evidence. 
But- the court rejected this evidence and left the jury to 
flounder in the domain of generality and speculation. They 
were forced to rely upon the opinions of real-estate agents 
touching the value of lands six years before, as to which the 


contesting parties had already 


agreed and which, therefore, 


was not open to question. 


Even had the evidence offered been admitted, the jurv 


would still have had a difficult task before them in deter¬ 


mining what proportionate part of the enhanced value of 
the lands, where enhancement was found, was the result of— 

(«) Sewer, sidewalks, curbs and water mains, for which 
the land-owners had paid; 

(b) The installation of a trolley line on the new street; 

(c) The erection of houses thereon by private enterprise; 
and 


(d) The rapid growth of the city and the resultant in¬ 
crease in value of contiguous suburban lands. 

After hopeless lloundorings in the maze of opinions and 
theories, the jury finally found that all of the increment 
actually accrued, and more besides, were the direct result— 
the “benefit”—of the mere opening of the extended street. 
Had they been advised where properly to start (heir investi¬ 
gations, such gross injustice to the unfortunate land-owners 
as is reflected in this verdict could not have been perpetrated. 
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IV. 

The court erred in refusing to instruct the jury as 
prayed by appellants in their first, fourth, and fifth 
requests for instructions. 

(Note. —The error in refusing to grant appellants’ re¬ 
quests for instructions Nos. 2 and J has been discussed under 
the last preceding head of this argument.) 

The requests for instructions prayed by appellants and 
numbered 1, 4, and 5 are as follows (R., pp. 40, 41): 

“1. The .jury are instructed that in ascertaining whether 
or not any benefit has accrued to any piece or parcel of laud 
abutting on Eleventh street extended, or in the vicinity 
thereof, thev shall not take into consideration any benefit 
.which they may find has accrued to such lands subsequent 
to the laving out and establishing of said street—that is to 
sav, that in tewing assessments for benefits, if anv the jury 
shall find, they shall not take into consideration the grading 
or paving of the street, nor any improvements or street-car 
facilities thereon subsequent to the laying out of the street. 
In other words, the jury must find that the benefit upon 
which an assessment is based was the direct result of laying 
out and establishing the street, and not the result of im¬ 
provements since made, either in or upon the street itself, 
or abutting nearby lands.” 

“4. Such special improvements as water mains,, sewers, 
curbs, gutters and sidewalks are usually assessed in other 
proceedings, and of course any enhancement in value aris¬ 
ing from that character of improvements, and the macadam¬ 
izing of the street in question, or any street crossing same, 
should not he taken into consideration as a basis of benefit in 
this ease. 

“5. The jury are instructed that in estimating what ben¬ 
efits, if any, have accrued to any piece or parcel of land abut¬ 
ting upon or adjacent to said "Eleventh street, they are not 
at liberty to take into consideration any enhancement in 
value or'benefit that has been given or accrued to such land 
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by the grading of said street nor macadamizing (lie roadway 
of same; nor have they the rigid to base their assessment for 
benefits upon any enhancement in value, if (hey find any, 
brought about by the laying of sidewalks, sewers, water 
mains, gutters or curbs that have been placed in or upon 
said street; their sole right to levy any assessment against 
any piece or parcel of such land must be founded upon such 
benefits, if any, as have accrued to the laud from the exten¬ 
sion of the street only. And what is meant by extension is 
tho condemnation of land for public, use and locating said 
street by demarcation and boundaries and placing the same 
upon the maps and plans of the District of Columbia as a 
public highway.” 


It will be remembered that the verdict of the first, jury of 
seven was ratified and confirmed, 7 flood the award of dam¬ 
ages for lands taken, on the Md day of July, 1000 . As lias 
been pointed out, any order passed by the court in respect 
of that verdict, in the face of objections on the part of the 
land-owners, was a mere nullity. Rut acquiescence on the 
part of the public authorities and of the land-owners as well 
in this verdict in so far as it fixed values for lands needed 


and taken for the extension, was tantamount to an ordinary 
bargain and sale. The prices were paid and received and 
the Commissioners proceeded straightway with the work of 
opening and grading the street. Immediately upon the com¬ 
pletion of this work, and some time during the year 100 * 2 . 
an electric street-car line was installed, running the entire 
length of the extension and connecting it with the business 
centers of the city by quick transportation. Sewers, curbs, 
sidewalks, and water mains were pul in place, and for these 
the owners of abutting property paid as provided by law. 
Much of this work was done before tin* filing of the amended 
and supplemental petition, on the 0th of August., 1004. 
Then there was a delay of just eighteen months before any 
further step was taken by the authorities to have benefits 
assessed. Meanwhile many substantial residences and stores 
were built on Eleventh street where extended, and near by 
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on the cross-streets, which necessarily added to the value of 
all the lands in that vicinity. 

The purpose of the request for instructions under consid¬ 
eration was to eliminate from the consideration of the jury 
any and all enhancement in property values brought about 
by private enterprise and improvements of a public nature 
for which property-owners had been required to pay. In 
refusing these prayers, the court left the jury without a com¬ 
pass to guide them. They floundered in a sea of speculation 
and manifestly charged as benefits all advance in value of the 
lands, from whatever cause, during the five years which in¬ 
tervened between the opening of the street and the proceed¬ 
ings tor reassessment. The mere statement of such a propo¬ 
sition ought to be sufficient to demonstrate the error of it. 

hereforc it is respectfully submitted (hat errors in the 
proceedings were committed by the court below, as herein 
pointed out, to the prejudice of appellants and that the judg¬ 
ment of that court should he reversed. 


Samuel Maddox, 

H. Prescott Gatley, 
Attorneys for Appellants . 
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